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ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT DECATUR, 


AUGUST TERM, 1849. 


No. 38.—Mercuants’ Bank or Macon, plaintiff in error, vs. 
Caro.ine Raw .s, adm’x, and Cuarves TayYtor, adm’r of Joun 
Raw1is, deceased, defendants. 


[1.] In an action against a special agent who collects money for his principal, 
it is not incumbent on the plaintiff to prove that he has not accounted for 
or paid it over. 

[2.] If one sells the property of another without authority, the owner may 
waive@he éort and sue him for the money. 

[3.] In a suit by a bank, the defendant having introduced in evidence the 
books of the bank: Held, that the defendant cannot impeach the books 
as a whole, but may show that particular items in the books are wrong and 
disprove them, and that by mistake or fraud they have been improperly 
kept. 

[4.] Held, that a -party cannot dismiss his action after the publication of the 
verdict, and that a verdict shall be considered as published, eo instanti, in 
which it is handed to the plaintiff’s counsel or other person directed by the 
Court to receive it. 


Assumpsit, &c. Bibb Superior Court, and motion for new trial. 
Heard before Judge Fioyp, January Term, 1849. 
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The Bank of Hawkinsville, now the Merchants’ Bank of Macon, 
the plaintiff in error, in the year 1842, held a ft. fa. against Wil- 
liam I’. Bond, for the sum of two thousand dollars, principal. 
John Rawls, then President of the Bank of Hawkinsville, on the 
4th day of March, 1842, transferred said fi. fa. together with an- 
other fi. fa. to Joseph Bond, and attached to the same a receipt, 
of which the following, except the statement of the fi. fas. is a 
copy: 

“ Received, Hawkinsville, March 4th, 1842, of Joseph Bond, 
the principal, interest and cost of the above two stated cases, for 
value received, which we give due and legal control of the two 
Ji. fas. without recourse on the bank. 

Joun Rawts, President.” 

John Rawls died in 184—. The plaintiff in error instituted 
an action of assumpsit against his representatives, the defendants 
in error, returnable to the March Term of Bibb Inferior Court, 
1847. The declaration contained three counts—two of which 
were founded upon the receipt from Rawls to Joseph Bond; the 
other was for money had and received. At the trial, the latter 
count only was relied on. 

The defendants filed the pleas of the general issue, payment 
and set-off. 

The cause was tried at January Term, 1849, of Bibb Superior 
Court, on the appeal, before Judge Floyd. 

The plaintiff inerror introduced in evidence the fi. fa. against 
William F. Bond, and the receipt from Rawls to Joseph Bond, 
thereto attached—having first proved the signature of Rawls. 

The plaintiff also introduced evidence to show that Rawls had 
not paid over the money collected upon the f. fa. to the bank, and 
closed. 

The defendants then introduced various books of plaintiff, con- 
taining the transactions of the Bank of Hawkinsville. 

The Court, in its charge to the Jury, stated, that-if the plaintiff 
had introduced the receipt from Rawls to Joseph Bond and clos- 
ed, he would, upon motion, have awarded a nonsuit, and held that 
it was necessary for the plaintiff to show that Rawls had not paid 
over and accounted to the bank for the money received by him. 
The Court also instructed the Jury, that “ If they were satisfied, 
from an inspection of the books, (of the bank,) that they had not 
been fairly kept, or had been altered, or entries improperly eras- 
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ed, leaves torn out, &c. that they might disregard them, and, in 
that event, they ought to find for the defendant.” 

The Jury retired, and by consent of counsel and the Chet it 
was agreed that they might, after making up a verdict, disperse, 
and the foreman keep and deliver it next morning. The nextday . 
the J ury returned the writ, with their verdict written upon it, and ~ 
delivered the same to counsel for plaintiff. Whereupon, plaintiff’s 
counsel, before reading out the verdict, moved to dismiss the 
cause. Which motion the Court refused, and directed the ver- 
dict, which was for the defendant, to be received and recorded. 

Counsel for plaintiff then moved for a new trial on various 
grounds. Which motion was heard agd overruled by Judge 
Floyd, at January Term, 1849. Whereupon, counsel for plaintiff 
filed his bill of exceptions, and upon those exceptions assigned 
the following errors in the decisions and rulings of Judge Floyd : 

1st. The Court erred in ruling that plaintiff, after proving that 
Rawls had received the money sued for, was bound to go on. and 
show that Rawls had never paid it over; and ‘the Court erred in 
charging the Jury, that if plaintiff had stopped short with prov- 
ing that Rawls received the money of plaintiff, he would have 
nonsuited plaintiff; and farther, the Court erred in charging the 
Jury, that if plaintiff had failed to prove that Rawls had never 
paid over said money or accounted for it, they must find for de- 
fendants, 

2d. The Court, in refusing the plaintiff his right to be nonsuit, 
or dismiss his case after the Jury came to the bar with their find- 
ing, but before said finding was read out or recorded, committed 
error. 

3d. The Court erred in ruling and charging that defendants, 
after introducing plaintiff’s books, might attack them; and farther, 
the Court erred in charging the Jury, that if they found, by in- 
spection, that the books were not fairly kept, but should find any 
entries improperly erased, or leaves torn out, they might disregard 
the books, and, in that event, they ought to find for the defendants. 





































Cove, Hines and Ruruerrorp, for plaintiff in error. 
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GresHam and S. T..Bartey, for defendants. 
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C. B. Coxe, for plaintiff, submitted the following points and 
authorities : 


1. Whenever one man has in his hands the money of another, 
which he ought to pay over, he is liable in an action of assumpsit 
for money had and received. When the fact is proved that he 
has the plaintiff's money, 7f he cannot show that he has a legal or 
equitable title to it, the law creates the privity and the promise. 
17 Mass. R. 574. 1 Nott & McC. 54. 5 Hill’s R. 396. 2 Term 
Reps. 366. 

2. Money received by an agent, is received for the use of the 
principal, and an action.will lie immediately for the money. The 
money being paid to Rawls, the law created an implied promise 
on his part in favor of the plaintiff, which rendered him liable 
without previous demand. 5 Hill’s R. 395. 1 Wend. R. 534. 
18 John. R. 133, 484. 7 John. R.131. 7 Pick. Reps. 214. 1 
U. S. Sup. Dig. 191. 1 Starkie’s R. 845. 3 Camp. R. 347. 
Douglass, 137. 1° American Cases, 520, 521. 2 Saunders’ Pl. 
673. 

3. In an action of assumpsit for money had and received, the 
plaintiff is only required to prove his title to the money and the 
defendant’s receipt of it. 2 Greenleaf’s Ev.96. 2 Starkie’s Ev. 
62. 2 Phillips’ Ev. 117. 

4. Rawls was not a trustee, but at most a voluntary agent, and 
he was bound to pay the money over at once without demand. 1 
American Leading Cases, 520 and 521. 5 Hill’s R. 395. 1 
Wend. R. 534. 

5. Where one sells the property of another, and receives the 
pTice in money, the owner may maintain assumpsit for money had 
and received ; and even though the party had no authority to sell, 
the owner may waive the tort and sue in assumpsit. Dickinson vs. 
Whitney, 4 Gilman’s R.406. 2 U. S. Annual Dig.36. 1 U.S. 
Sup. Dig. 180. 5 Hill’s Reps. 577. 

6. A plaintiff may dismiss his cause at any time before the ver- 
dict has been promulgated and recorded. There is no verdict 
till the finding of the Jury is recorded. 7 John. R. 32. 6 John. 
R.68. 3 John. R. 255. 10 Searg. §& Rawle,84. 1 Const. R.S. 
C. 237. 1 Wend. R.36. Dyer, 204, 5. Plowden, 209. Coke 
Litt. 227, 6. 10 Bacon’s Ab. 306,315. 1 Bailey’s R. 263. 3 Me- 
Cord’s R. 558. 2 Wendell’s R. 295. 
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The case in Salkeld, 178, upon which counsel for defendant 
may rely, may seem to militate against my principle and author- 
ities, but upon examination they are perfectly reconcilable, . The 

- case in Salkeld must have been after the verdict had been re- 
corded. 
7. The Cashier of a Bank has alone the authority to receive 
money due the Bank. Angell § Ames, 244, 251, 










Sam’. T. Bartey, for defendants in error. 





The same presumptions apply to corporations as to individuals, 
Angell & Ames, 187, 188. 

Agency may be proved. Jb. 220. 

By bringing action on the contract of an agent, the principal 
ratifies. Paley on Agency, 173. 4 T. R. 126. 17 Eng. Com. 
L. R.330. 1 Ala. R. 143. 

If the principal do not promptly disavow the act of the agent 
he afirmsit. 14 Serg. §& R. 27. 

After a general verdict a discontinuance is never allowed. 1 
Tidd’s Prac. 629, 679. 2 Arch. Pr.234. 1 Salk. 178. 

A privy verdict is null until published. 1 Arch, Pr. 198, 











By te Court——Nisset, J. delivering the opinion, 






|1.] The plaintiff in this action relied upon his counts for mo- 
ney had and received. We view it as an action brought by the 
bank for money claimed to belong to it, ex equo et bono, in the 
hands of the defendant. By the proofs it seems that Mr. Rawls, 
whilst he was President of the Bank, sold two judgments belong- 
ing to the bank to Joseph Bond, and received the money. This 
suit goes for that money. The principles upon which the equita- 
ble action for money had and received depends are settled, It 
lies in all cases for the plaintiff’s money in the hands of the de- 
fendant, which in equity and good conscience he has no right to 
retain, and itis necessary for the plaintiff generally to prove only 
two things, to wit: his right to the money, and the defendant’s 
possession. In this case the Court below held, that he must go 
farther, and prove that the defendant had not accounted for tt. 
That decision gave rise to the first exception. For the general 
proposition that plaintiff in this action need prove only his title 
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and the defendant’s possession, see 2 Greenleaf’s Ev. §117. Felt- 
ham vs. Terry, cited in Cowp. 419. Moses vs. McFarlan, 2 Bur- 
row, 1005. Eastwick vs. Hugg, 1 Dall. 222. Lee vs. Shore, 1 
B.& C.94. Cowp. 749. 4M. §& 8.748. 13-East,20. 1b.130. ° 
17 Mass. 560. 7 Cowen, 662.. 

Is there any thing in this case which will take it out of the gen- 
eral rule? .It is said in, the argument, that Rawls. was, at the 
time of this transaction, the President of the bank; that in that 
character he sold the judgments and received and receipted for 
the money, and, therefore, the act of receiving it was an official 
act, and he is not liable until he has been proven in default. The 
vice of this argument consists in the assumption that the Presi- 
dent of a bank is its receiving officer. He is not by the general 
law, and is not in this case by any charter provision, or by law of 
. the institution over which he presided. It was competent for the 
President, by authority from the Directors, to execute the sale of 
these judgments, but not, I apprehend, without such authority ; 
for,in general, the Board of Directors have the authority to con- 
trol all the property ofthe bank. Angell § Ames on Corporations, 
242,243. 11 Mass.94. 16.288. 14 Mass.180. 17 10.97. 

It is in general the duty of the Cashier to receive directly, or 
through subordinate officers, the funds of the bank—it is by and 
through him that the whole moneyed operations of the bank are 
conducted. He is the receiving officer and agent of the bank. 
Angell 5; Ames on Corporations, 244. 8 Wheat. 360,361. 12 
Serg. § Rawle, 265. 6 Port. 166. - 

These views of the powers and duties of the officers of the 
Bank of Hawkinsville, afterwards the Merchants’ Bank of Macon, 
by the general law, are not varied by the charter of that institu- 
tion. Mr. Rawls was not, therefore, as President, authorized to 
receive this money, and liable to pay it only upon proof of de- 
fault. The record discloses no by-law or special order author- 
izing him to transfer these judgments and receive the money. He 
can.derive no immunity from the general rule above laid down, 
from the fact that he was the. President of the bank, and consum- 
mated this transaction in that name. 

: How, then, does the stand? Altogether one side of his offi- 
cial character. He occupies the position of one who, without 
authority, has sold the goods of another and retains the proceeds. 
That is the position which this record gives him. The ground 
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upon which Judge Floyd put his opinion, seems to be this, to-wit : 
it is true that Mr. Rawls was not the collecting agent of the bank. 
nor the specially authorized agent pro hac vice, but the bank, by 
going against him for the money, has ratified the acts of Mr. 
Rawls, and thereby he has become their official or continuing 
agent, and liable as such; that is, liable only after default proven. 
Itis true that one may be made an agent by ratification. Let it 
be conceded that the dank, by pursuing him for the money in- 
stead of asserting their right to the judgments, has made him their 
agent. Yet what kind of agent? Clearly not their trustee, their 
continuing agent, as is their Cashier. If so, our learned brother 
is right, for such agents are-not liable but after demand and de- 
fault. The ratification was co-extensive with the act done. It 
made Mr. Rawls an agent only pro hac vice—a special agent. I 
concede, for the sake of the argument, that he is made the special 
agent of the bank by ratification to receive this money. Clearly 
the ratification could extend his agency no farther—it could give 
him no other character than that which -he had assumed. To ra- 
tify, is to adopt and affirm the act of another, done without au- 
thority. Now, as their special agent—an agent pro hac vice— 
what are the terms of his liability? The money which he has re- 
ceived is the money of his principal, which he is bound to pay 
over, when he receives it, without demand. In such a case the 
law creates against him an immediate liability. 1 Chitty’s Plead. 
329, new edition, 1840. Dalevs. Burch, 3 Camp.347. Brewster 
vs. Van Ness,18 Johns. Rep. 133. 1 Wend.534. Buckner vs. 
Patterson, Litt. Sel. Cases, 234. Cam. & Norw. R.92. 1 Saund. 
R. 33, .2. 1 Har. & Gill. 439. Nicholson vs. Knowles, 5 Madd. 
47. Collins vs. Benning, 12 Mod. 444. Lellie vs. Hoyt,5 Hill's 
N. Y. R. 395. Paley on Agency, 58, 59. 15 John. R.39. 4 
Yerg. 188. Estes vs. Stokes, 2 Richardson's R.133. Upon the 
doctrine of ratification, therefore, we think it was not-necessary 
in this case for the plaintiff to prove that the defendant had not 
accounted for or paid the money; but I am not satisfied that the 
doctrines of agency and ratification have any thing to do with this 
case. - 

. [2.] If Rawls had no authority to sell these judgments and re- 
ceive the money, the sale was tortious. (In justice to a very ex- 
cellent man, now deceased, let me be understood as speaking 
without reference to the merits and as implying no censure.) It 
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wasthe wrongful conversion of the property of the bank. Now, 
what is the rule in such cases? The plaintiff may waive the tort 
and proceed in assumpsit for the money. That is precisely what 
the plaintiffs have done in this case—nomore and noless. 2 Green- 
leaf’s Evid. p. 98,99, §117. Chitty on Contracts, 23, 24, note 1. 
1 Hill’s N. Y. R. 240, and note a. 3 Idem, 282,’3, note a. 1 
Stephens’ N. P. 285, 6, 346, new edit, 1846. 2 Phill. Evid. 110, 
111. 5 Hill’s N. Y. R. 583, ’4. 8 Bing. 43. 1 Taunt.112. 3 
M.& 8.191. 2 Gill. § Johns. 326. 1 Hall, 56. 10 Mass. 436, 
n.b. 4 Pick. 449. 5 Idem, 285. 1 Miss. 430. 4 Gilman, 406. 
So that we think the Court erred on this point. 

[3.] The defendant introduced in evidence the books of the 
bank, (the plaintiff,) and then proposed to prove that they were 
not fairly kept, by showing erasures, or leaves torn out, &c. The 
Court permitted him thus to attack the books, and that is another 
ground of exception. Official registers, (and to this class belong 
the books which contain the official proceedings of corporations 
and matters respecting their property. See 1 Greenleaf, §484. 
2 Stra. 954. 3 B.& Ald. 144. 5 Wheat. 420,) being required 
by law to be kept, and because the entries in them are of public 
interest, and because they are made under the sanction of official 
oath or duty, are recognized by law and are evidence in certain 
cases. 

These books belong to a particular custody—to the officers of 
the bank in this case—and when they are proven to come from 
the proper repository, they are received as evidence without far- 
ther proof. 1 Greenleaf’s Evid. §485. 1 Starkie’s Evid. 202. 
2 Anstr, 387. 4 Price, 216. 3 Taunt.91. 1 Greenleaf’s Evid. 
§142. : 

The books in this case were the books of the plaintiff, produced, 
I conclude, under a notice, and proven to come from the proper 
repository. They were, therefore, properly before the Court and 
rightfully proven to be the books of the bank. We hold that the 
defendant having introduced them, could not attack them by 
proof that they are not the books of the bank, and thus discredit 
them as a whole, but that it was competent to show errors in 
particular items; that is, it was competent to show mistakes or 
frauds in the entries, and thereby disprove facts which the books, 
on their face, purport to prove. If one introduces a witness, he 
cannot discredit him generally, but he may prove the truth of a 
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particular fact, in direct contradiction to what his witness has tes- 
tified. 1 Greenleaf’s Evid. §§442, 443. This principle is appli- 
cable to these books. We find no error in this assignment, 

The Court instructed the Jury, that ifthey found the books not 
fairly kept, and should find entries improperly erased, or leaves 
torn out, they might disregard the books, and in that event ought 
to find for the defendant. To these instructions the plaintiffs ex- 
cepted, Itis not denied but that it was the province of the Jury 
to determine whether the books were fairly kept. The objec- 
tion lies to the instruction, that if they did find them unfairly 
kept, that then their verdict ought to befor the defendant. There 
was evidence before the Jury besides the books. , 

The plaintiff had proved by other testimony, that the defend- 
ant had sold the judgments and received the money. The effect 
of the charge was, an instruction to the Jury to disregard that 
testimony. Upon the principles previously ruled by the Court, 
he was right. The books were the only testimony relied on by 
the plaintiff to show that the defendant had not accounted for or 
paid over the money. The Court had previously ruled, that 
plaintiffs could not sustain their action without proving this. 
Rightly enough, therefore, if the books were to be disregarded, 
the Jury must find for the defendant, for in that event the plain- 
tiffs’ action was not made out. But upon our view of the case, it 
was only necessary for the plaintiffs to prove their right to the 
money, and the possession of it by defendant. The case was, 
therefore, made out by testimony independent of the books. 
Upon our principles the charge of the Court was erroneous. 

[4.] When the verdict of the Jury was brought into Court, and 
the papers handed to the counsel for the plaintiffs, without read- 
ing out the verdict, he moved the Court for leave to dismiss the 
action, which the Court refused, and thereupon the plaintiffs ex- 
cepted. It is contended by the plaintiffs, that a party plaintiff 
has the right to dismiss his suit in all cases before the finding of 
@he Jury becomes a verdict, and that it is not a verdict until it is 
received and recorded. We concede, that for certain purposes, 
the finding is not a verdict until it is recorded. The Jury may 
themselves alter their finding; the Court may direct them to be 
examined by the poll, and they may, for certain causes, be sent 
back to reconsider of their finding. The question here is, can 
the party evade the effect of the verdict by being nonsuit, after 
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the Jury have returned it into Court. That the authorities are 
somewhat in conflict upon this subject we.admit. Precisely such 
a case was determined in South Carolina, in favor of the right to 
dismiss. 1 Bailey’sR. 262. The rule on this subject is more one 
of expediency than of principle. We believe that the ends of 
justice, and equality of right and privilege between parties, will 
be best promoted by the following rule, to wit: @ party shall not 
dismiss or be nonsuit in any case, after the publication of the verdict, 
and it shall be considered as published, eo instanti, in which it is 
handed to the plaintiff’s counsel or other person directed by the 
Court toreceive it. The decision of the Court below falls within 
this rule. 

Let the judgment below be reversed, and a new trial had in-ac- 
cordance with this opinion. 





No. 39.—Bisnor & Parsons, plaintiffs in error, vs. Toe Mayor 
anp City Counc. or Macon, defendants. 


[1.] In case of actual necessity, to prevent the spreading of a fire or any other 
great public calamity, the private property of an individual may be lawful- 
ly taken, and used or destroyed for the relief or protection of the many, 
without subjecting those who act by order of the constituted authorities, to 
personal liability. 

[2.] But where the private property of an individual—the whole or part of 
which might have been saved to the owner—is taken or destroyed for the 
benefit of the public, those for whose supposed benefit the sacrifice was 
made, ought in equity and justice, and we apprehend, are bound under the 
Constitution of the United States, to make good the loss which the individ- 
ual has sustained for the common benefit of all. » 

[3.] Where the same extent of loss would have been sustained by the individ- 
ual, as the necessary consequence of the fire or other public calamity, if his 
property had not thus been taken or destroyed for the protection of others, 
it would seem that in such case, the sufferer has no equitable claim to com- 
pensation. 


[4.] In personal torts, such as libels, batteries, crim. cons. malicious prosecu- 
tions, and the like, the Court will rarely interfere and grant new triale, 
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either on account of the ezcess or smallness of the damages; it being within 
the peculiar province of the Jury in such cases to estimate the injury. 





[5.] But even in personal torts, where the Jury have clearly abused their pow- 
er, and evinced a total disregard of the proof, the Courts will interfere, and 
order a new trial. 

[6.] But in cases where the Jury have a certain measure of damages to go 
by, no such latitude is allowed the Jury; and the Court will look into the 
circumstances, and grant or refuse a new trial, according to the justice of 

the case. 












Motion for new trial. Bibb Superior Court. Heard before 
Judge Froyp, January Term, 1849. 









This was an action on the case, brought by the plaintiffs in er- 
ror against the defendants in error, for the recovery of $1,378e14. 
The declaration sets forth, that on the 20th day of August, 1844, 
the plaintiffs were in possession of divers goods, wares and mer- 
chandize, tools and other implements used in the tinware manu- 
facture, of the value of $1,378 14; that on the day and year afore- 
said, a fire broke out in the city of Macon, in a tenement in the 
vicinity of the one occupied by the plaintiffs, but that plaintiffs 
would have succeeded in removing all their goods, wares and 
merchandize to a place of safety, had not the Mayor and Council 
of the city of Macon caused divers kegs of powder to be deposi- 
ted in the cellar and under the tenement occupied by the plaintiffs, 
long before it become necessary so to do, for the purpose of 
blowing up the building, to arrest the fire ; that in consequence of 
the depositing the powder as aforesaid, the agents, servants, 
hirelings, and all other persons assisting plaintiffs in the removal 
of their goods, wares and merchandize, &c. were hindered and 
prevented from saving the same; and that the same were wholly 
consumed and burnt during the progress of the fire. 

The defendants filed the plea of the general issue. 

The cause came on to be tried on the appeal, at May Term, 
1847. 

“The Jury returned a verdict in favor of the plaintiffs for five 

dollars and costs of suit. 

Whereupon counsel for plaintiffs moved the Court for a new 
trial, on the grounds, 

1st. Because the finding was contrary to the charge of the 
Court. 
VOL. VII. 26 
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2nd. Because it was contrary to law. 

3d. Because it was contrary to evidence. 

The motion for a new trial was heard and overruled by Judge 
Fioyp, at January Term, 1849, on the ground that this was not 

_ such a case of damages as would authorize the Court to grant a 

new trial. . 

To which decision of the Court counsel for plaintiffs excepted, 
and assigned error. 


Hines anp GresuaM, for plaintiffs in error. 


Por, for defendants. 
By the Cowrt—Lumpkin, J. delivering the opinion. 


I shall not undertake to discuss the many grave questions which 
naturally arise upon this record. I shall assume, however, 

[1.] 1st. That it is now well settled, that in a case of actual ne- 
cessity, to prevent the spreading of a fire, the ravages of a pesti- 
lence, the advance of a hostile army, or any other great public 
calamity, the private property of an individual may be Jawfully 
taken, and used or destroyed for the relief, protection or safety of 
the many. And in all such cases—while the agents of the public 
who officiate are protected from individual liability, the sufferers 
are nevertheless entitled, under the Constitution, to just compen- 
sation from the public for the loss. Ifthe public necessity exists, 
and of this the constituted authorities are to judge, no trespass or 
wrong has been committed. 17 Wend. 285. 18 1b. 126. 

[2.] 2dly. It is equally evident on the other hand, that if the 
private property of an individual, the whole ora part of which 
might otherwise have been saved to the owner, is taken or de- 
stroyed for the benefit of the public, or of the inhabitants of a 
particular county, city, town, or other smaller section of the com- 
munity, those for whose supposed benefit the sacrifice was made, 
ought, in equity and justice, to make good the loss which the in- 
dividual has sustained for the common advantage of all. And 
there is an implied assumpsit or undertaking on the part of the 
public, that adequate remuneration shall be made. J. 

[3.] 3dly. Where the samé extent of loss or injury would have 
been sustained by the individual, as the necessary consequence of 
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the fire or.other public calamity, if his property had not been 
thus taken or destroyed for the protection of others, he would 
hardly seem entitled to compensation. For in such case, although 
others have heen benefited, he has in fact sustained no damage. 
Ib, 

But passing by these questions, I shall confine myself strictly, 
and within the narrowest limits, to the single point in the case. 

It seems that, during the fire which occurred in the city of Ma- 
con, on the night of the 20th of ‘August, 1844, the plaintiffs were 
engaged, with their servants and friends, in removing the goods 
from the tenement which they occupied. While thus employed, 
and the fire having communicated to the building in the immedi- 
ate neighborhood, several kegs of powder were placed, by order 
of the City authorities, in their cellar, and trains laid to explode 
them. This fact being made known, all the persons who had 
been previously engaged in removing plaintiffs’ goods, instantly 
desisted, and retired from the premises. Sometime elapsed be- 
fore the fire reached the adjoining edifice; and it was from 30 to 
60 minutes before the tenement was blown up. The plaintiffs 
had some fourteen or fifteen hundred dollars worth of merchan- 
dize in the store at the time, and brought their action to recover 
its value—a bill of particulars being annexed to their writ—upon 
the ground, that but for this premature movement on the part of 
the Mayor and Council, they could have saved all their property. 
The proof sustained the declaration in every particular; but the 
Jury returned a verdict of five dollars only. A new trial was 
asked, on the ground that the finding was contrary to evidence, 
and refused for the reason “ that this was not such a case of dam- 
ages as would authorize the Court to disturb the verdict.” 

Was the presiding Judge right in this opinion ? 

[4.] It is certainly true that, in personal torts and actions, sound- 
ing purely in damages, the Courts will usually refuse new trials 
for smallness of damages, it being the strict and peculiar province 
of the Jury in such cases to estimate the injury. To entitle the 
applicant to succeed in this class of cases, the Jury must clearly 
have manifested an abuse of their power. 

[5.] But even in personal torts, where the finding is grossly in- 
adequate, and the compensation given entirely disproportioned to 
the injury proven to have been sustained, the Court will inter- 
fere and grant relief. 
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The reason why the Court will not disturb the verdict of the 
Jury in batteries, libels, crim. cons. malicious prosecutions, and 
the like, is, that there is in fact no criterion of damages to regu- 
late the verdict. 

[6.] But where a reasonably certain measure of damages is 
afforded, no such latitude is allowed the Jury; and the Court will 
look into the circumstances, and grant or refuse a new trial, or 
correct the verdict according to the justice of the case. 

Now, this was an action on the case, in the nature of an inde- 
bitatus assumpsit, for the value of the property of the plaintiffs, 
destroyed by order of the City authorities. Here was an exact 
measure of damages for the Jury to go by. The proof, as it ap- 
pears in the bill of exceptions, as to the goods consumed and 
their value, was full and explicit, and uncontradicted. And yet 
the verdict, instead of being for $1,378 14, was for $5. It was 
manifestly, therefore, against evidence, and should have been set 
aside by the Court. From mistake, or some other cause, they 
found a much less amount than in justice they ought. The plain- 
tiffs were entitled to a re-examination of the matter. 

A new trial is consequently awarded. 





No. 40.—Tue Mayor anp Councit or Macon, plaintiffs in error, 
vs. THE Trustees oF Biss County Acapemy, for the use of 
Exam ALexanpber, defendants. 


[1.] Where an affidavit of illegality is made to an execution, under the pro- 
visions of the Judiciary Act of 1799, for causes which existed prior to the 
rendition of the judgment on which it issued, such affidavit of illegality will 
be overruled. 

[2.] Where a judgment has been assigned according to the provisions of the 
Act of 1829, and has become dormant, it may be revived by scire facias in 
the name of the original plaintiffs in the judgment, for the use of the as- 
signee. 

[3.] All debts due by contract, or of record, prior to the 17th December, 1845, 
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bear eight per cent. interest per annum ; and all judgments rendered there- 
for, bear the same rate of interest. 









Illegality. Bibb Superior Court. Heard before JudgeF.oyp, 
January Term, 1849. 







At the May Term, 1838, of Bibb Superior Court, the Trustees 
of Bibb County Academy obtained a judgment against the plain- 
tiffs in error. 

The Trustees subsequently transferred the judgment to Elam 
Alexander, and for the want of an entry by the proper officer, the 
judgment became dormant, under the Act of 1823. 

On the 13th day of July, 1848, a scire facias was issued and 
served upon the plaintiffs in error, (who were the defendants in 
ji. fa.) to revive the judgment. 

At July Term, 1848, the sctre facias was heard before Judge 
F.oyp, and an order passed reviving the judgment, in the name 
of the defendants in error, and allowing the judgment to draw 8 
per cent. per annum interest. 

Execution was issued on the 18th day of July, 1848, in favor 
of defendants in error against plaintiffs in error, and levied upon 
certain property of the defendants in fi. fa. to which execution an 
affidavit of illegality was, on the 20th day of December, 1848, 
filed by George M. Logan, the Mayor of the City of Macon, on 
the grounds— 

lst. That the original judgment, the foundation of the f. fa. 
is in favor of the Trustees of Bibb County Academy, and that 
the above fi. fa. now levied, is in favor of a different plaintiff. 

2d. That the said fi. fa. is proceeding for interest, at the rate 
of 8 per cent. per annum, on a judgment rendered in the month 
of July, 1848, when the laws of the State of Georgia then and 
now in force, forbid a higher rate of interest than seven per cent. 
At January Term, 1849, the illegality was heard and overruled 
by Judge Fioyp, to which decision plaintiffs in error excepted. 































Poe and Niszert, for plaintiffs in error. 


Srusss and Lester, for defendants, 
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By the Court—Warner, J. delivering the opinion.. 


[1.] The ground of error assigned in this case is, that the Court 
below overruled the affidavit of illegality. The grounds taken in 
the affidavit go behind the judgment of the Court upon the scire 
Jfacias, and for that reason alone, the affidavit of illegality was 
properly overruled. 

[2.] We think, however, that inasmuch as Alexander became 
the assignee of the judgment, according to the provisions of the 
Act of 1829, he was entitled to revive it by scire factas, in the 
name of the original plaintiffs, for his use. The only question 
made by the record for the decision of the Court below with re- 
gard to the interest was, whether the judgment drew interest at 
the rate of seven per cent. or at the rate of eight per cent. per 
annum. 

|3.] The Court did not decide whether the dormant judgment 
did, or did not draw interest. That point was not made in the 
affidavit of illegality. The Court decided that the revived judg- 
ment, from the time of its revival, drew eight per cent. as being 
founded on a debt in existence prior to the Act of 1845. That 
Act, in our judgment, was prospective in its operation; and did 
not embrace any debt due prior to its enactment, either by con- 
tract, or as a debt of record. 

Let the judgment of the Court below be affirmed. 





No. 41.—Anner P. Powers and another, plaintiffs in error, vs. 
Scorr Cray, Receiver of the Ocmulgee Bank, defendant. 


[1.] Bill for an account by client against‘attorney, should be dismissed on 
demurrer, if an account can be fairly taken in a Court of Common Law, 
and suitable relief had; there being no discovery sought or required, or 
allegation in the bill to show the peculiar remedial process or functions of 
a Court of Equity to be necessary. 
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{2.} To confer Equity jurisdiction in this State, the bill in every case should 
show a Common Law remedy to be inadequate. Quere? 


In Equity, in Bibb Superior Court. Tried before Judge 
Fioyp, January Term, 1849. 


Scott Cray, as Receiver of the Ocmulgee Bank, filed his bill 
against Abner Powers and James Gates, returnable to November 
Term, 1844, of Bibb Superior Court. 

The bill charges, that as attorney for the bank, Powers assum- 
ed the control of two f. fas. in favor of the bank against Charles 
Collins, as maker, and Jewett & Burch, indorsers; that Powers 
claimed to be due him from the bank, commissions upon a large 
amount of money, sued into judgment for the bank, and that he 
caused the two fi. fas. mentioned, to be levied by James Gates, 
Sheriff of Bibb County, upon certain real estate in the City of 
Macon, for the purpose of paying himself the said commissions. 

The bill farther charges, that the two fi. fas. had been paid off 
and discharged by Collins, the maker. 

The bill prays that the defendant may account to the plaintiff. 
for all moneys collected by him as attorney for the bank, and that 
he may be required to prove the lien which he claims to hold 
upon the two fi. fas. mentioned against Collins. The bill also 
prays for an injunction to restrain the collection of the said fi. fas. 
by Powers, the defendant. 

Powers and Gates answered the bill, and at Chambers, on the 
25th June, 1844, Judge Tracy, then the presiding Judge of the 
Flint Circuit, dissolved the injunction, on the ground that the de- 
fendant had sworn off the equity of complainant’s bill, and order- 
ed the fi. fas. to proceed. 

The bill was not dismissed, but was continued in Court for se- 
veral years, when the complainant filed an amendment to his bill. 

The amended bill charges, that the defendant, Powers, as the 
collecting attorney of the bank, in the year 184—, received notes 
for collection from the bank, amounting to $172,552 26, and for 
which said notes the defendant has rendered no account. 

The amended bill farther charges, that the defendant, Powers, 
has long since collected the sum of $4,028, by virtue of an exe- 
cution in favor of the bank against one Dougherty and others, 
and of which he has made no account; that the defendant was 
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indebted to the bank in the sum of $178, being the amount over- 
paid him by the bank for damages and expenses on a protested 
check; that the defendant had collected from Hardy Dunham 
$144 37 on his note. 

The amended bill farther charges, that a house and lot in the 
City of Macon had been sold under a fi. fa.in favor of the bank 
against Jewett & Burch, and bid off by the defendant, Powers, 
for the sum of $4,000, and that the Sheriff had not yet executed 
titles to the defendant for the said house and lot; that the defend- 
ant has refused to account for the rent or value of the said house 
and lot to complainant, although he claims title to the same. 

The amended bill prays, that the defendant may be compelled 
to come to a full account with the complainant in reference to all 
the matters and things charged, and that he may be decreed to 
pay over to complainant the money collected by him as attorney 
for the bank, and to pay the amount of the purchase money for 
said house and lot, with interest thereon, or that the Sheriff may 
be decreed to make titles to complainant, and that the defendant 
relinquish all claims to the house and lot, and pay to complain- 
ant all the rent which has been derived therefrom, and which, by 
prudent management, could have been derived therefrom. 

To which bill a general demurrer was filed, alleging that tak- 
ing the case made by the bill to be true, it is not sucha case as 
doth entitle complainant to the discovery and relief as is thereby 
prayed. 

The bill and demurrer were heard before Judge Floyd, and 
after argument had thereon, the same was overruled, and the de- 
fendant ordered to answer; to which counsel for plaintiffs in er- 


ror excepted. 


Powers and Wuitt Le, for plaintiffs in error. 


Por and Nisset, for defendant. 


By the Court—Lumrxin, J. delivering the opinion. 


The jurisdiction of a Court of Equity is to be exercised, (1) 
where the principles of law by which the Ordinary Courts are 
guided give a right, but the powers of those Courts are not suffi- 
cient to afford a complete remedy, or their modes of proceeding 
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are inadequate to the purpose; (2) where the Courts of Ordinary 
jurisdiction are made instruments of injustice; (3) where the 
principles of law by which the Ordinary Courts are guided give 
no right, but upon the principles of universal justice the interfer- 
ence of the judicial power is necessary to prevent a wrong, and 
the positive law is silent; (4) to remove impediments to the fair 
decision of a question in other Courts; (5) to. provide for the 
safety of property in dispute pending the litigation, and to pre- 
serve property in danger of being dissipated or destroyed by 
those to whose care by law it is entrusted, or by persons having 
immediate but partial interests; (6) to restrain the assertion of 
doubtful rights in a manner productive of irreparable mischief; 
(7) to prevent injury to a third person, by the doubtful titles of 
others; (S) to put a bound to vexatious and oppressive litigation, 
and to prevent multiplicity of suits; (9) to compel a discovery 
or obtain evidence which may assist the decision of other Courts; 
and (10) to preserve testimony, when in danger of being lost, be- 
fore the matter to which it relates can be made the subject of ju- 
dicial investigation. Mitf Eq. Pl. Jeremy, 111, 112. 

[1.] We will not pretend at present to go into any exposition 
of all, or indeed of any of these heads of Chancery jurisdiction ; 
suffice it to say, that in the opinion of this Court, this bill which 
is demurred to for want of Equity, cannot be sustained under any 
ofthem. It will not be denied, that in matters of account, Courts 
of Equity in England exercise concurrent jurisdiction with Cdurts 
of Common Law. But conceding this, the only true principle 
even there, upon which they entertain suits for an account on mat- 
ters cognizable at Law is, that either a Court of Law cannot give 
any remedy at all, or not so complete a remedy as Courts of Equi- 
ty. If the account can be fairly taken in a Court of Common 
Law, and suitable relief administered, there is no pretext for the 
change or transfer of jurisdictions. 

[2.] And: @ fortiori, is this doctrine true in this State, where 
Equity jurisprudence is confided to the ordinary Courts of Law, 
with a limited statutable jurisdiction, i. e. “ wherea Common Law 
remedy is not adequate.” 

Here, no discovery is sought or required, and there is not a 
single allegation in the bill going to show that the peculiar reme- 
dial process or functions of a Court of Equity are necessary. 
Had the complainant prayed to be substituted in the place of 

VOL. VII. 27 
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Powers as the purchaser of the house and lot in Macon, that, 
perhaps, might have afforded a pretext for the interposition of a 
Court of Equity; but he is content by asking that Powers may 
be compelled to pay up the price at which the property was bid 
off under complainant’s execution at Sheriff’s sale, thus evincing 
his election or willingness to waive any right which he might be 
supposed to have, to consider this purchase as inuring to his ben- 
efiton account of the fiduciary relation subsisting between them. 

Under these circumstances, we hold that Equity is not only 
ousted of its jurisdiction, but that it is altogether more proper 
that this settlement should be made in the Court where the busi- 
ness was transacted ; and which is not only entirely competent to 
compel its officers to do justice to suitors, but which, on the other 
hand, should see to it that their officers have full justice done to 
them in the matter of fees. It would require a strong case to 
justify the Courts to send away these officers deprived of their 
just lien on the papers in their hands, for the professional services 
which they have rendered, to have their claims adjusted by a Jury 
in another forum. 

Mr. Cooper says, “If the plaintiff can have as effectual and 
complete remedy in a Court of Law as in a Court of Equity, and 
that remedy is clear and certain, a demurrer, which is in truth a 
demurrer to the jurisdiction of the Court, will hold.” Eg. Pl. p. 
124, 

Sir Chaloner Ogle brought his bill against the representatives 
of Admiral Haddock for an account and share of prize money, 
which was dismissed by the Lord Chancellor, on the ground that 
it was a mere legal right which should be recovered at Law. 1 
Ves. Sen. 162. 

Parry vs. Owen, (3 Atkyn’s Ft. '740,) was a bill brought by the 
executrix of an attorney, for money due from the defendant for 
business done by her husband, as his attorney, and to be paid what 
should be found due on an account. The defendant demurred to 
the relief, and for cause of demurrer showed the remedy was at 
Law, and that an Act of Parliament pointed out a summary way. 
Lord Chancellor allowed the demurrer. 

Now, the case before us is precisely the reverse of this. Here 
it is the client who prays an account against his attorney. The 
principle applies equally to both parties. Lither is entitled to go 
into Equity against the other, whenever there is a proper case 
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made. Neither, without sucha case is made. And it is worthy 
of observation, that Lord Chancellor Hardwicke assigned, as the 
reason for dismissing the bill, that the Statute of 2 Geo. IT. had 
prescribed a summary remedy. The same reason applies with 
double force here, where the client may not only sue at Law, but 
force his attorney to a speedy account by rule, when upon default 
he is subject to be stricken from the bar as a practitioner. More 
than this, like all other agents, an attorney is liable, under the 
Penal Code of Georgia, to be punished by imprisonment and la- 
bor in the Penitentiary, if he converts his client’s money, against 
his consent, to his own use, and fail or refuse to pay over the same 
whendemanded. It wouldseem, therefore, that these cumulative 
and most stringent remedies, civil and criminal, would suffice to 
settle an ordinary matter of account between client and atturney. 

Believing as we do, then, that no sufficient ground is shown in 
the bill for the interference of a Court of Equity, we think the 
defendant’s demurrer to the bill for want of equity to sustain the 
jurisdiction, ought to have been allowed, and adjudge accord- 
ingly. 





























No. 42.—Benyamin H. Hitt and Nancy McFarvanp, adminis- 
trators of J. McFarvanp, plaintiffs in error, vs. James FREEMAN 
and another, administrators of R. Freeman, deceased, defend- 
ants. 











[{1.] Where a plea of former recovery is filed, and the record tendered to 
support the plea, itis for the Court to determine, upon inspection and com- 
parison, whether the cause of action is the same; and if not the same, the 
record will be repelled; and if itis admitted, it then also becomes a ques. 
tion for the Court, how far and when parol evidence will be admitted to 
show that the cause of action was not submitted and passed upon in the for- 
mer suit. 

[2.] Held, in this case, that the cause of action in the present and the former 

suit are not the same. 
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Assumpsit, in Pike Superior Court. Tried before Judge 
Frioyp, August Term, 1849. 


On the 16th day of August, 1839, Robert Freeman, intestate of 
the defendants in error, executed to Juseph D. McFarland his 
promissory note for $3,287 00. McFarland indorsed this note to 
the Western Insurance and Trust Company of Columbus, Ga. 
After the death of Freeman, to wit, on the 16th day of March, 
1842, McFarland, as indorser, paid to the said Company the sum 
of $1400. 

On the 16th day of July, 1846, McFarland commenced his ac- 
tion against the defendants, as administrators of Freeman, for the 
recovery of the above sum of $1400, returnable to Pike Superior 
Court. To this action the defendants, among other pleas, filed 
the plea of a former recovery, in an action in Pike Superior 
Court, between the parties. They also plead in bar to the action, 
a judgment had in an Equity cause between the parties, tried in 
Troup Superior Court. 

The cause stood for trial at the August Term, 1849. 

On the trial it appeared, from the testimony of one of the wit- 
nesses of plaintiff, in response to the cross interrogatories, that the 
note made to McFarland by Freeman, and indorsed by him to the 
Western Insurance and Trust Company, was given in part pay- 
ment of purchase money for land, sold by McFarland to Free- 
man. 

The defendants on the trial offered in evidence the record of a 
former action, brought by McFarland against the defendants, in 
Pike Superior Court, and in which a recovery was had by the 
plaintiff. The declaration contained several special counts for the 
recovery of $3,485 00 due from Freeman to McFarland, in con- 
sequence of a failure of McFarland to collect a certain fi. fa. 
transferred to him by Freeman against one Abraham B. Ragan, 
in part payment of the purchase money for land sold by McFar- 
land to Freeman. An amendment was filed to the declaration, 
containing two counts, one for a balance due upon a general ac- 
counting between the parties, the other a common count for the 
whole amount of the purchase money for the land sold by McFar- 
land to Freeman. The counsel for plaintiff in error objected to 
the record; the objection was overruled, and the record given in 
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evidence, and counsel for plaintiff in error excepted to the de- 
cision of the Court. 

The defendants then offered in evidence, the record of an Equity 
cause tried between the parties in Troup Superior Court. The 
bill, it appeared, was filed by McFarland against the defendants 
to enforce his vendor’s lien on the land, sold by him to Freeman, 
for that portion of the purchase money covered by the execution 
against Ragan. To this bill the defendants pleaded a former recoy- 
ery in the action in the county of Pike, which plea was allowed, 
and the bill dismissed by the Court. Counsel for plaintiff in er- 
ror objected to the giving the record in evidence. The objection 
was overruled by the Court, and counsel: for plaintiff in error 
excepted, and upun these exceptions assigned error. 


B. H. Hrx1, for the plaintiffs in error, submitted the following 
points, and relied on the authorities cited. 
1st. The record of these former suits shew the same parties, but 
wholly different causes of action, insomuch that the evidence 
necessary to support the one, would be wholly irrelevant on 
the trial of the other, and should not therefore have been ad- 
mitted as evidence in the trial below. 1 Starkie, 262, (7 Ameri- 
can from 3 Lon. Edition.) 1 Greenleaf, §528. 2 Smith’s Lead- 
ing Cases, 546. Wood vs, Jackson, 8 Wend. 9. 

2d. Even if the present cause of action could be considered as 
included in the former suits, sgill, the demands being clearly divisi- 
ble, it was competent for the plaintiffs to shew, by parol evidence, 
that this present claim was not submitted to the jury on the former 
trial; that the common count for purchase money on which reli- 
ance is placed for the estoppel was not relied on, and no evidence 
under that or any other count of the present cause of action was 
given or attempted to be given, and that it was. not known to, or 
passed upon, by the jury. The demands being divisible, the fact 
that they arise from the same contract, can make no difference. 
1 Starkie, 263’4. 1 Greenleaf, §532. 2 Smith’s Leading Cases, 
546. Seddon vs. Tutop,6 T. R. 608, bottom page. Thorpe vs. 
Cooper, 15 E. C. L. R.387. Wright vs. Butler,6 Wend. 284. 
Bridges vs. Gray, 14 Pick. 55. Webster vs. Lee, 5 Mass. 339. 
' Roan vs. Farmer, 4 T. R. 146, bottom page. 
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S. T. Bawey, for defendants, cited and commented on the fol- 
lowing authorities : 


Co. Litt. 126, a 228. 3 Co. Litt. 350, 542, notes. 3 Bl. Com. 
314, 331. 4 16.461. 1 Arch. Pr.213,219. 2 Kelly’s R. 60. 6 
Howard, 37, 38. 2 Tidd’s Pr. 801. 1 Ch. Pl. 320, 353, ’4.. 1 
East, 355. 1 Ph. Ev. 238. 1 Greenl. Ev. §531, ’2. 1 Greenl. 
R. 143. 2 Barb. R. 596. 6 Serg. §& R. 57, 61,’4. 4 Ib. 246. 
17 Ib. 319. Snider vs. Coy, 2 John. R. 227, overruling Sed- 
den vs. Tutop,6 T. R. 2 Moore, 156. 4 E.C. L. R. 410. 4 
Cow. 562. 3 East, 355. 2 Cond. R. U.S. 607. 3 Pick. 429. 
16 Serg. & R. 282. 16 John. R. 136. 2 Ib. 24,210. 15 Jb. 229, 
432. Bagot vs. Williams, 10 Eng. C. L. 62. McLanvs. Hu- 
garin,13J. R.184. Butnall vs. Foster, 7 Wend. 103. 3 Barb. 
594. Maury vs. Harris, 2 John. R. 24. Smith vs. Johnson, 15 
East, 213. Wheeler vs. Van Houton, 12 John. 311. Dunn vs. 
Murry, 17 E.C. L. R.498. Irwin vs. Knox, 10 John. Rep. 365. 
11 Ib. 530. 16 Ib. 136. Bates vs. Quattlebum, 2 Nott & 
McC. 205. Wade vs. Odeneal, 3 Dev.423. 1 Greenl. R.136. 9 
John. 287. Rex vs. Hopper, 1 Exch. R. Con. 393. Eastmure vs. 
Law, 35 Eng. C. L. R.170. Hinsdale vs. Larned, 16 Mass. R. 
65. 6 N. H.R. 164. 1 Mason’s R. 365. 


A. Hammonp, for defendants in error, cited the following au- 
thorities : 


1 Speer 277. 2 Hill's Ch’y, 22. 1 Kelly,139. 2 Kelly, 280. 1 
Starkie Ev. note, 264. If cause divisible, and plaintiff sue for all 
and recover any, litigation ended. 10 Eng. C. L. 62. Must 
abandon on the record. 1 Greenl. Ev. §532. 11 Mass. 446. 1 
Starkie Ev. top, 262, 263. 1 Wend. 487. 2 Jno. 227. 12 Jno. 
313. 16 Jno.137. 4 Term, 80, (147.) 6 Term, 608, 275. 4 Conn. 
276. 11 Mass. 445. 1 Greenleaf Ev. 681, note 1. Parol evi- 
dence good to assist, but not to contradict record. State vs. 


Glass, 1 Kelly, 475. 


By the Court—Niszet, J. delivering the opinion. 


The declaration contains several counts. One founded on a 
note made by Freeman, the defendant’s intestate, to McFarland, 
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the plaintiff’s intestate, by the latter indorsed and paid ; a,count 
in the usual form by an indorsee who has paid the note against 
the maker. 

One as payee of the same note, against the maker, and a com- 
mon count for money paid, laid out and expended by the plain- 
tiffs, for the use of the defendants. This suit is therefore for the 
recovery of money paid by the plaintiff, in a note made to him by 
the defendants, and by him indorsed. The note is fully set forth in 
the declaration, and is for $3,287, dated on the 16th day of Au- 
gust, 1839, and due on the Ist January, 1840. The declaration 
contains no other ground of action. 

[1.] To this action, a plea of former recovery was pleaded, and 
the record of recovery from Pike Superior Court being tendered 
in evidence by the defendant, was objected to, because, from the 
face of the record itself, it did not appear to be a recovery for 
the same cause of action, in plaintiff’s declaration set forth. The 
presiding Judge overruled the objection, and admitted the evi- 
dence, and the plaintiff excepted. A judgment in a former suit, 
between the same parties, and directly upon the same subject 
matter, when pleaded, is a conclusive bar. The question is, does it 
sufficiently appear from the record itself, that the action in Pike 
Superior Court, and the judgment of recovery therein, are 
founded on the same cause of action set forth in this declaration 7 
We do not think that it does. Without the testimony of Mr. 
Dougherty, it could not be imagined even, that they are the same. 
It is only when we look at this record in the light of that testimony, 
that there can arise even a suspicion of their identity. His testi- 
mony was, that the promissory note, which is the foundation of 
the plaintiff’s action, was given by Freeman to McFarland in 
part of the purchase money of a large plantation sold by McFar- 
Jand to Freeman. One of the counts in the Pike declaration is 
for the whole of the purchase money of a plantation sold by Mc- 
Farland to Freeman. By the aid of this aliunde testimony it is, 
that there springs up in the mind an impression that the recovery 
in that suit was founded on this note. The question first made for 
our review, originated in au exception to the admissibility of this re- 
cord inevidence. How the evidence of Mr. Dougherty was admitted 
and for what purpose, does not appear. It was not, so far as is appa- 
rent, objected to. But what has it to do with the admissibility of 
this record? Nothing, whatever. The Court below, upon objec- 
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tion to the record, because it did not show on its face that the 
causes of action were the same, was called upon to decide upon 
the record itself, by inspection. He could bring to his aid no ali- 
unde evidence. Nor can we. We meet the question as it stood 
before the Court on the trial. Parol evidence is sometimes admit- 
ted to show that the record, when admitted, does not embrace 
the same subject matter. But upon demurrer to the record as 
evidence, to support the plea of a former recovery,‘the question 
is to be determined by inspection and comparison. 

We therefore discard that testimony, and consider the question 
upon inspection of the record itself, and giving to it its full legal 
effect, in comparison with this declaration, determine ‘upon its 
admissibility. Thus truly presented, and simplified, the: point is 
not, to our apprehension, at all difficult in its solution. It can- 
not be that any thing which may be pleaded as a former recovery 
shall be admitted, because it is pleaded. A recovery, for example, 
in ejectment in an action of assumpsit ona promissory note. The 
Court must determine, in the first instance, from the record ten- 
dered, whether it is between the same parties, and on the same 
matter. When it is admitted, then it again becomes a question 
for the Court, how far aliunde testimony is admissible, not to con- 
tradict it, but to explain it. If upon the question of admitting 
the record, the Court could invoke the aid of parol evidence, 
where is such invocation to stop? Such a power would make 
the whole merits of the plea of former recovery to depend upon 
testimony other than the record. The Court must be satisfied, 
therefore, that upon the face of the record, the cause of action 
is prima facie the same. If it is not, the record ought to be re- 
pelled, and then there is an end of the plea. If it is, then still in 
certain cases, and according to rules laid down in the books, the 
plaintiff may show that the subject matter of the second action 
was not submitted and passed upon, by the Jury in the first. 

[2.] There is not, between the cause of action described in this 
declaration, and those set forth in the record tendered, a prima 
facie identity. We have seen that the matter in this action is an 
indorsed note, made by the defendant’s intestate, to the plaintiff’s 
intestate, and by the latter paid. We now inquire what matters 
are the ground of the first action, as they are set forth in the 
declaration. 

The first count is special, containing the following statements, 
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to-wit: The defendant’s intestate bought of the plaintiff a settle- 
ment of land in the county of Troup, for which he agreed to pay 
him fourteen ¢housand dollars. In part payment, the plaintiff 
agreed to take an execution from Muscogee Superior Court, up- 
on one Abraham B. Ragan for the sum of $3,005 principal, and 
several hundred dollars interest, with this agreement; to-wit : that 
if he failed fo get the money on it, he, (Freeman, the defendant’s 
intestate,) would hold himself responsible for, and would pay the 
amount due on the execution. It avers diligence and effort to 
collect it, and the total insolvency of Ragan, the defendant in 
execution, and seeks the recovery of the money due thereon. 
This count, no doubt, was relied upon by the plaintiff, and the 
agreement in reference to the Ragan execution, no doubt, 
brought the case into Court. In the last case, the matter of the 
suit was money due to the plaintiff on a note, and by virtue also 
of the plaintiff’s having been compelled to pay after having nego- 
tiated it by indorsement. In the first action, according to the first 
count, the matter of the suit was ax agreement in relation to an 
execution which the plaintiff had received from the defendant in 
part payment of a tract of land. Clearly these matters are not 
the same. The want of identity is palpable. The original writ 
was without any count whatever, but these founded on this agree- 
ment, which is of itself no very inconclusive evidence of what 
was the gravamen of the suit. Subsequently the plaintiff amend- 
ed and added— 

First. A brief and informal count, setting forth that the defen- 
dant’s intestate being in arrear to the plaintiff for money due to 
him, accounted with the plaintiff, and upon such accounting was 
found to be owing to him the sum of $4,500, the amount first 
claimed, which he then and there undertook, &c. &c. This is 
all that this count contains. 

Second. A count setting forth the sale of a tract of land by 
plaintiff to defendant’s intestate for $14,000, and in the broadest 
and most general terms, that he agreed to give him for it that sum 
of money, and going for the recovery of the fourteen thousand 
dollars. The first of these amended counts makes no specifica- 
tions—no bill of particulars is added. We do not see how the 
defendant’s intestate was indebted to plaintiff ; we are not furnish- 
ed with any evidences of indebtedness; we are not informed of 
the nature of the dealings between the parties, or in what con- 
VOL. vi. 28 
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sisted the payments made by the defendants or their intestate. 
We are to view both of these counts in the light of our Statute, 
which requires that a plaintiff shall plainly, fully, and distinctly 
set forth his cause of action. The reasons are two: the defen- 
dant must be informed against what he is to defend, and the re- 
cord must be so explicit that the recovery may be a bar for the 
same cause of action. In this light, it would be perfectly legiti- 
mate for this Court to rule now, not only that this count does not 
show that the matter in the two suits is the same, but that it is no 
count, contains nothing and ought not to be respected at all in de- 
termining this question. One of the tests of the identity of the two, 
is this: is the evidence applicable to one, applicable to both? The 
evidence applicable to the last writ, is the note and proof of payment 
as indorser. If any at all, what evidence is applicable to the first 
amended count in the first action? Is itto be presumed that in 
an action for a balance struck and agreed to be paid, the plaintiff 
could or would be allowed to prove a claim founded on a promis- 
sory note, a demand liquidated? But‘how are we invoked to be- 
lieve that the plaintiff’s claim, founded upon a payment by an in- 
dorser, was a subject matter embraced in this skeleton of a count, 
for a balance struck upon an accounting between the parties ? 
Why it is thus, inasmuch as there was an accounting, and a 
count on that accounting, therefore we must presume that this 
claim by the plaintiff on an indorsed note, was allowed against 
the plaintiff in that accounting, and is, therefore, presumed to 
have been submitted and passed upon in this action, or all other 
matters of account between the parties being settled, the sum 
stricken as a balance, is the indentical sum due, or now claimed 
to be due, on this note. Is there any stronger proof than this 
conjectural reasoning, that this cause of action is embraced in 
both suits? Is not all this the vaguest kind of conjecture? Is 
there any thing upon the face of this count upon which a Court 
could lay its finger, and say here is the matter sued for in the 
second writ? Besides, this first action does show other mat- 
ters in account between the parties—a sale of land for a large 
sum, an execution taken in part payment, and agreement to make 
it good. Is not the fair conclusion this, that the accounting was 
in reference to these matters? Again, if this note was embraced 
in the accounting, and the sum due on it was the balance struck, 
the note being still in the hands of the plaintiff, how absurd is it to 











DECATUR, AUGUST TERM, 1849, 219 
Hill and McFarland vs. Freeman and another. 








suppose that he would have resorted to this difficult and circuite 
ous mode of recovering it, when he could have moved directly 
upon it as indorsee, or in an action for money paid, &c.? There- 
cord states that the plea of payment was filed in the first action. 
If that plea had set forth the payment of this note, the case would 
be different; but we learn from the record nothing about that 
plea but that there was a plea of payment filed. The same rea- 
soning applies to the count for the whole amount of the purchase 
money. I hold that in an action brought upon an assumpsit for 
so much money agreed to be paid for property, with simply the 
averment that the sale was for so much, and the defendant under- 
took and promised to pay it, evidence of indebtedness by note 
could not be received. The pleadings would be wholly insuffi- 
cient to admit it. The note is the evidence of a separate contract, 
It would be irrelevant to the issue. In none of the counts in the 
first action is the note, or its payment as indorser, referred to, 
There is no count on it in any form—there is no count for money 
paid—there is no proof that its payment was pleaded and proven, 
and we are constrained to say that there is not, from the face of 
these records, satisfactory evidence that the cause, or matter, of 
the two actions is the same. We think, therefore, that the Court 
erred in admitting the record of the first suit brought in Pike 
County. 

The defendant also pleaded in bar of this suit, a judgment 
against the plaintiff on a former action instituted for the same 
cause of action. To prove this plea, the record of the former 
suit was tendered and objected to upon the same ground, to-wit ; 
that the record did not show upon its face that the cause of action 
was the same. The Court overruled the objection and the plain- 
tiffs excepted. The question is stil] the same, and to be deter- 
mined in the same way, and upon the same principles. This 
question, we think, equally free from difficulty with the former. 
The parties are the same, and as I have more than once stated 
the matter of this (the last) suit, I will not repeat it, but proceed 
to enquire what was the matter in this record. The suit was a 
bill in Equity, brought in Troup Superior Court, in which the 
following statements are found, to-wit : the sale of a tract of land 
by the plaintiff, McFarland, to Freeman, the defendant’s intestate, 
for the sum of $14,000 ; that Freeman delivered to the plaintiff, 
in payment for the land, his own note for $3,287, Joseph Cobb’s 
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note for $7,128, indorsed by Freeman, and for the balance of the 
$14,000, he agreed to receive and collect, if possible, an execution 
in favor of Freeman against Abraham Ragan, from Muscogee 
Superior Court, and that the execution was not in payment, but 
taken to facilitate the collection of the money due on it, Freeman 
agreeing to be responsible to McFarland for the amount of the 
execution, if it was not collected out of Ragan ; that he, the plain- 
tiff, had received all the purchase money, except that agreed to be 
paid on the Ragan fi. fa.; that he had used all possible effort to 
collect that, but had failed, and that Ragan was wholly insolvent. 
These are the material averments. 

The bill was filed to assert the vendor’s lien upon the land for 
the balance thus due of the purchase money, and prays that the 
land, or so much as would be necessary to pay that balance, be 
sold and the proceeds be paid to the plaintiff. This statement of 
the facts, and of the prayer of the bill, is quite sufficient to de- 
monstrate that the subject matter of this action was the amount 
agreed to be paid by Freeman on the Ragan execution—all the 
rest of the purchase money, the bill expressly states, has been re- 
ceived, and the plaintiff asks a decree for the sale of the land to 
pay him that balance. This is certainly very plain. To this bill 
the defendant pleaded the former recovery in Pike, upon which I 
have before commented, and which, as has been seen, is also plead- 
ed in bar to the present action. The Court in Troup County 
gave judgment on the plea and dismissed the plaintiff’s bill. That 
judgment is the judgment now pleaded, also, in bar of the pre- 
sent action. That judgment is conclusive upon the cause of ac- 
tion in the Troup bill, and if the cause of action in that bill is the 
same with the cause of action in ¢his present suit, itis also a bar to 
this action. The question is, are they the same? The cause of 
action in this suit is the promissory note indorsed and paid by the 
plaintiff; the cause of action in the suit by bill in Troup County, is 
the agreement to pay the Ragan fi. fa. They are not.the same, 
but wholly different. 

Without noticing a number of collateral questions growing out 
of this case, these are the points necessary to be discussed, and 
these only. After these records were admitted by the Court be- 
low, the plaintiff proposed to introduce parol evidence to show 
that the causes of action in these two records were not the same 
with that in this suit. The Court refused it, and thereupon the 
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plaintiff excepted. Upon this last exception, the counsel on both 
sides put forth much of their strength ; but ruling, as we do, that 
the records must be repelled, any opinion upon it becomes unne- 
cessary. 

Let the judgment of the Court below be reversed.* 







No. 43.—Tue Mayor anp Councit or Macon, plaintiffs in er- 
ror, vs: THE Macon & Western R. R. Co. defendant. 






[1.] In the construction of Statutes made in favor of corporations or particu- 
lar persons, and in derogation of common right, care should be taken not to 
extend them beyond their express words or their clear import. 

{2.] Where a Rail Road Company had, by their charter, the exclusive right to 
transport and carry persons, produce, merchandize, and all other things 
over their road from Atlantato Macon: Held, that their charter did not con- 
fer on the company the right to engage in the business of transporting pro- 
duce through the City of Macon, across the Ocmulgee bridge, from their 
rail road depot to another rail road depot, for the accommodation of their 
customers. 

[3.] The Act of 1828, which provided that wagons and carriages loaded 
with corn and cotton, should pass the Ocmulgee bridge free of toll, is re- 

pealed, pro tanto, by the Act of 1847, which vested in the corporate authori- 

ties of the City of Macon the right to regulate the tolls of said bridge, the 
latter Act repealing all laws or parts of laws which would militate against 
its provisions. 





















Motion to dissolve injunction, in Bibb Superior Court. Deci- 
ded by Judge Fioyp, in Chambers, 8th March, 1849. 









By the provisions of an Act of the General Assembly, passed 
20th December, 1828, a sale was authorized of the bridge across 
the Ocmulgee River at Macon, the property of the State, to the 
Town of Macon, for the sum of $25,000, payable in instalments. 
By the 7th section of the Act, it was provided, that after the 










*See Ezzell vs. Maltbie §& Winn,6 Ga. Rep. 495.—[Rep.] 
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sale, the corporation “ shall not be permitted to collect toll for any 
wagon or other carriage loaded with cotton or corn, under the pen- 
alty” of forfeiting to the State for every such offence the sum of 
$30. 

By an Act passed December 27, 1847, authority was granted 
the Mayor and Council of the City of Macon, “to pass all rules 
and ordinances necessary for the protection and preservation of 
the bridge across the Ocmulgee River at Macon, and shall regu- 
late the tolls of the same.’ To this Statute was a clause repealing 
all Acts inconsistent with its provisions. 

On the 20th day of February, 1849, an absolute and uncondi- 
tional grant issued to the City of Macon to the bridge and its 
abutments. 

On the 12th February, 1849, it was ordained by the City Coun- 
cil of Macon, “ that any licensed dray, crossing the Macon Bridge 
with a load, or part of a load, from either rail road depot, to de- 
liver to wagons or to a rail road depot, or with cotton or other 
loading from wagons, to deliver to a rail road depot, should pay 
a specified toll. 

The Macon & Western Rail Road Company, an incorporation 
“ for the purpose of constructing and keeping up a rail road com- 
munication from the City of Macon,” to the Town of Atlanta, 
filed a bill against the City Council of Macon, alleging that the 
complainants were engaged in the transportation of cotton and 
other commodities from Atlanta and other places to Macon, and 
for the accommodation of their eustomers desirous of sending 
corn and cotton forward to the City of Savannah, the complain- 
ants caused the same to be carried across the Ocmulgee River on 
the bridge now owned by the City of Macon. The bill farther al- 
leged, that the ordinance beforementioned was illegal and void, 
and that under it the defendants were collecting tolls from com- 
plainants illegally, amounting to ten dollars per day. The bill 
prayed an injunction and an account of the amount already col- 
lected. 

The injunction being granted, the Council, by their answer, de- 
nied the right of the Macon & Western Rail Road Company to 
engage in the business of draying, under its charter. The an- 
swer denied that the prohibition in the Act of 1828, applied to 
cotton and corn transported from one portion of the City to the 
other, but was intended solely for the benefit of planters tradin g 
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in the City. If it did apply to such, the answer contended, that 
the State alone could take steps to recover the forfeiture provid- 
ed, and the complainant hai no right to proceed in this matter. 
The answer farther contended, that the Act of 1847 repealed, pro 
tanto, the Act of 1828. 

On the coming in of the answer, the counsel for defendants be- 
low moved to dissolve the injunction on several grounds, which 
may properly be considered under two. 

1st. That the Macon & Western Rail Road Company have not, 
under their charter, the privilege of draying through Macon and 
across the Ocmulgee River. 

2d. That the Council of the City of Macon have the right to 
pass the ordinance complained of, and if they have not, the State 
alone can institute proceedings to recover the forfeiture provided 
by the Act of 1828. 

The Court refused to dissolve the injunction, and defendants 
excepted. 





















J. J. Gresuam and A. P. Powers, for plaintiffs in error, relied 
on the following authorities in support of the several excep- 
tions— 









5 Kelly & Cobb, 567. 4 Wheaton,518. 4 Peters, 152. Angell 
&: Ames, 66. 12 Gill & Johnson, 399. U. S. Supplemental Dig. 
vol. 2,19. 5 Pike, 595. 1-Overton, 370. United States Digest, 
vol. 2,472. 12 Pickering, 184. N. & M. vol. 2, 400. 











W. Poe and Grecory, for defendant, contended— 









That the prohibition contained in the 7th section of the Act of 
1828, bears no resemblance to a reservation contained in a grant. 
Shep. Touch. 80. 29 E. C. L. 199. 

The 7th section of the Act of 1828, is a prohibitory Statute, and 
every act done against it is not only illegal but absolutely void. 

And if there were no prohibitory words, yet as there is a pen- 
alty annexed, it is a well settled rule that a penalty implies a pro- 
hibition. 14 John. Rep. 289, 290, Hallett vs. Novion. 

Now, it cannot be questioned that the ordinance of the City 
complained of, is in direct violation of the provisions of the said 
7th section, and it being so, makes said ordinance absolutely 
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void, and the bill of defendants in error only sought the aid of a 
Court of Equity to restrain said plaintiffs in error from demand- 
ing toll under a void ordinance. 

But the plaintiffs in error contend, inthe 5th assignment of er- 
ror, that “the grant having issued under the great seal of the 
State to the Mayor and City Council, without any reservation or 
condition, conveys to them an absolute title, in fee, which cannot 
be infringed until the grant itself is set aside and annulled for 
cause, &c. 

The only answer we have to make to this ground is, the Stat- 
ute by virtue of which the sale was made and the grant issued, 
and which is specially referred to in the grant as containing the 
authority by which the grant was issued. 

We reply to the first ground of exception, that the defendant 
in error is not, nor was engaged in the draying business, but pro- 
cured the cotton to be conveyed in the drays of others, and no 
such admission is contained in defendant’s bill, nor no such allega- 
tion in plaintiffs in error’s answer; but contends that she has a 
right to convey, in her own drays, the cotton brought to market 
on her road. 


By the Court—Warner, J. delivering the opinion. 


The first question made by the record, is as to the right of the 
Macon & Western Rail Road Company, under their charter, to 
engage in the transportation of corn and cotton through the City of 
Macon, and across the Ocmulgee River on the bridge, by drays or 
other conveyance. 

[1.] A corporation is an artificial being, invisible, intangible and 
existing only in contemplation of law. Being the mere creature 
of law, it possesses only those properties which the charter of its 
creation confers upon it, either expressly or as incidental to its 
very existence. These are such as are supposed best calculated to 
effect the object for which it was created. Dartmouth College vs. 

Woodward, (6 Cond. Rep. U. S. 543.) In Doe ex dem. Carr vs. 
The Georgia Rail Road and Banking Company, (1 Kelly, 533,) 
this Court held, that in the construction of Statutes, made in fa- 
vor of corporations or particular persons, and in derogation of 
common right, care should be taken not to extend them beyond 
their express words or their clear import. The defendant in error 
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alleges that the ordinance of the City of Macon of the 12th Feb- 
ruary, 1849, which imposed toll on any Zicensed dray crossing the 
Macon bridge, with a load or part of a load from either rail road 
depot, to deliver to wagons or to a rail road depot, or with cotton 
or other loading from wagons to deliver to a rail road depot, is 
illegal and void, and that the plaintiffs in error were collecting 
tolls from him illegally under that ordinance. It is said, the com- 
plainant below does not allege he is engaged in the business of 
draying corn and cotton across the bridge, but that he causes the 
same to be carried across the Ocmulgee Riveron the bridge, for 
the accommodation of his customers. The ordinance, it will be 
perceived, only levies toll on licensed drays crossing the bridge 
with cotton and other loading, and the question very naturally ari- 
ses, that if the complainant is not, either by himself or agents, en- 
gaged in the business of transporting cotton and other loading 
across the bridge at Macon, with licensed drays, how his rights are 
affected by the ordinance of 1849, which expressly imposes the 
toll on such vehicles and none other ? 

The complainant alleges, that the defendants are collecting toll 
from him under the ordinance of 1849, legally, for the corn and 
cotton which he causes to be transported across the bridge for the 
benefit of his customers. ‘Caking into view the ordinance, and that 
the complaint is that tolls are exacted from the complainant under 
tt, for causing corn and cotton to be transported across the bridge, 
the conclusion is irresistible to our minds, that the complainant 
causes the corn and cotton to be carried across the bridge on licen- 
sed drays, a business whichis not authorized by the charter, either 
expressly or as necessarily incidental thereto. 

[2.] The company have, by their charter, the exclusive right of 
transportation and conveyance of persons, produce, merchandize 
and all other things over their rail road, from Atlanta to Macon; 
but the charter is silent as to the right of conveying either per- 
sons or producethrough the City of Macon, and across the bridge, 
for the accommodation of their customers or any body else, with 
licensed drays or any other conveyance. 

The ordinance of 12th February, 1849, is, in our judgment, a 
valid ordinance, and the corporate authorities of the City of Ma- 
con had the power and authority to enact it. 

[3.] By the 7th section of the Act of 1828, which authorized 
the sale of the bridge at Macon to the corporation, the corpora- 
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tion was prohibited from collecting toll for any wagon or other 
carriage loaded with corn or cotton, under the penalty of being 
divested of all right and title to the bridge, and the same was to 
revert to the State. Dawson’s Compilation, 397. The tolls of the 
bridge were, at that time, regulated by the Legislature. By the 
29th section of the Act of 1847, to alter and amend the several 
Acts incorporating the City of Macon, it is enacted, “ That the 
Mayor and Council of the City of Macon shall have the power 
and authority to pass all rules and ordinances necessary for the 
protection and preservation of the bridge across the Ocmulgee 
River at Macon, and shall regulate the tolls of the same.” 

By the 35th section of said Act, it enacted, “ That the Acts 
heretofore incorporating the City. of Macon, together with all 
laws and parts of laws militating against this Act, be, and the 
same are hereby repealed.” See Pamphlet Laws, 1847, p. 43. 

Before the enactment of the Act of 1847, the State had con- 
trolled the regulation of the tolls of the bridge, but when the cor- 
poration had paid the purchase money for it to the State, the 
sovereign authority thought proper to relinquish this power to the 
corporation. 

When we take into view the legislative history of the City of 
Macon, the conclusion is irresistible, that the reservation made in 
favor of carriages loaded with corn and cotton crossing the bridge, 
by the Act of 1828, was intended to benefit those who came to 
the City with such produce for sale in that market, and not those 
who carried their produce across the bridge to be sold in other 
distant markets. The present state of things, as connected with 
the transportation of produce by the rail roads, we do not suppose 
was ever contemplated by the Legislature, and this marked 
change in the affairs and business of the City, affords a very cogent 
reason why the Legislature should have relinquished all control 
over the tolls of the bridge to the corporation. The Act of 1828, 
as we have seen, prohibited the corporation from charging toll on 
any wagon or carriage loaded with cotton or corn. The Act of 
1847, expressly gives the power and authority to the City author- 
ities to regulate the tolls of the bridge, and as expressly repeals all 
laws or parts of laws which militate against the power and au- 
thority of the corporation to regulate such tolls. The City au- 
thorities have regulated the tolls across the bridge by the enact- 
ment of the ordinance complained of, and if the law of 1828, or 

















DECATUR, AUGUST TERM, 1849. 227 
Dannelly vs. Speer and others. 











any part of that law, militates against their right to make such 
regulations, the answer is, that so much of the Act of 1828 as 
does so militate against such right of the corporation, is repealed 
by the Act of 1847. The ordinance of 1849 is a general ordi- 
nance, and applies to any licensed dray crossing the Macon 
bridge, with a load from a rail road depot to deliver to wagons 
or toa rail road depot, as well as to drays with loading from 
wagons to deliver to a rail road depot. The equitable right of 
the complainants or others to use the bridge of the defendants, 
who are necessarily compelled to keep the same in good order 
and condition, at their own expense, for the purpose of trans- 
porting produce through the City, to distant markets, without 
making compensation therefor, is not, in any view that we have 
been able to take of the question, at all apparent to our minds, 
Admitting the Act of 1828 was not repealed, which authorized 
corn and cotton to pass the bridge free of toll, and that the com- 
plainants come within the letter of that Act; yet, we all know 
they do not come within the true intent and meaning of that Sta- 
tute, when it was enacted. 

Let the judgment of the Court below be reversed. 



























No. 44—Francis Dannie ty, plaintiff in error, vs, ALEXANDER 
Speer and others, defendants. 






{1.] Error does not lie where the party voluntarily dismisses his case subse- 
quent to the making of the decisions complained of. 





A motion was made to dismiss this writ of error, among other 
grounds, because the plaintiff in error had voluntarily dismissed 
his cause after the making of the decisions by the Court below 
complained of and excepted to. 








Z. E. Harmon, for the motion. 






A. HAmMMonp, contra. 
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Martin vs. Atkinson. 








By the Court—Niszer, J, 


{1.] If a plaintiff dismisses his action there is no case in Court— 
nothing upon which our judgment could operate, if we should 
hold that there is error; and if we should affirm, so far as the 
case is concerned, it would be supererogatory. The plaintiff 
could have excepted to the opinions when given by the Court be- 
low, which he says constrained him to dismiss, and gone on to 
trial. He could have appealed and excepted on the appeal. A 
writ of error will not lie from a voluntary nonsuit. Union Bank 
vs. Carr, 2 Humph. 345. 3 How. Miss. 332. Trice vs. Smith, 6 
Yerg. 319. Howell vs. Pitman, 5 Miss. 246. ~Atkinson vs. Lane, 
7 Miss. 403. Kelvy vs. Ross, 6 Blackf.536. Vestall vs. Burditt, 
6 Blackf. 555, 


—— 


Norg.—See ante, Mott vs. Hill’s adm’r, p.79.—[ Rep.] 





No. 45.—Gerorce W. Mart, plaintiff in error, vs. ToLtesson T. 
ATKINSON, defendant. 


[1.] An ancient boundary, corner or station tree cannot, generally, be proved 
otherwise than by reputation; consequently, hearsay evidence is admissible 
for this purpose, from the necessity of the case. It is not the best testimo- 
ny, however, to prove the identity of a lot of land, there being higher evi- 
dence of that factin the power of the party. 

[2.] Sale of land under an outstanding incumbrance against the vendor, is 
an eviction in judgment of law, and the vendee is entitled to have the con- 
tract rescinded and the notes cancelled, given in payment. 

[3.] A vendee, who takes up an outstanding incumbrance to protect his title, 
is entitled only to be refunded the amount paid out. 

[4.] A vendee who is legally evicted, and who re-purchases the property, is 
in under a new and distinct title; and the price last paid is no criterion 
of damages for the injury he has sustained, on account of the failure of his 
vendor's title. 
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{5.] A vendee, legally evicted of land by judicial sale under an execution 
against the vendor, is entitled to recover of the vendor the value of the ben- 
eficial and permanent improvements put upon the premises, over and above 
the rents and profits. 










In Equity, in Pike Superior Court. Tried before Judge Fioyp, 
February Term, 1849. 






George W. Martin, by bill filed in Pike Superior Court, alleged, 
that in January, 1841, he purchased of Tollesson T. Atkinson a 
tract of land lying in Pike county, for which he took a bond for 
titles, and in payment, made a deed toa tract of land in Dooly 
county, and gave his notes for $500, due December, 1842. Soon 
after the trade, Martin being about to place improvements on the 
land, it was levied on by jf. fas. against Atkinson; Martin then 
demanded a rescission of the contract, but upon the promise of 
Atkinson to remove the incumbrance, and in the event the land 
was sold, to pay for all improvements, Martin proceeded to place 
improvements on the land to the value of $400; subsequently the 
jand was sold under the fi. fas. and purchased by one Mangham, 
who sold to Neal, who re-sold to complainant for $400. 

The bill prayed a reconveyance of the Dooly lot, the cancella- 
tion of the notes for $500, and a reasonable compensation for the 
improvements on the land. 

Atkinson in his answer admitted the contract as alleged, de- 
nied the agreement to pay for the improvements, and insisted 
that Martin has suffered damage only to the amount paid to Neal. 

By a supplemental answer, (see 5 Ga. Rep.) he denied that the 
Dooly lot was any part of the consideration of the land in Pike. 
On the trial, the complainant offered to prove, by witnesses who 
had seen a Jot in Dooly county, its identity with the lot in dispute, 
from what was said by the neighbors and the tenant on the lot. 
The Court rejected the testimony, and complainant excepted. 

John Neal testified, that out of kindness to Martin, he bought 
the land from Mangham, who purchased it at Sheriff ’s sale; he 
took the land at Mangham’s bid—$245—and sold it to Martin for 
$400; Mangham requested him not to deprive Martin of his 
home; there was no collusion to buy in the land. 

Other evidence was before the jury, unnecessary to be repeated. 

The Court charged the jury, “that they might give to the 
complainant redress for all the injury he had sustained by non- 
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compliance with the contract; that complainant had alleged that 
he had purchased the land in Pike from defendant, and gave a 
lot in Dooly and notes for $500, but does not allege that he ever 
paid the notes. He further alleges that the land in Pike was 
afterwards levied on and sold by virtue of an execution 
against the defendant; that he has made large and valuable im- 
provements, and prays a rescission of the contract. It turns out 
that upon the sale of the land in Pike by the Sheriff, the com- 
plainant is permitted to retain the land upon paying Mr. Neal a 
certain sum of money. We are called on to do equity between 
these parties ; you will inquire into the question of the consider- 
ation, and particularly, whether the complainant has paid for it, 
and so frame your decree as not to compel the defendant to pay 
for the loss of title to land for which complainant may not have 
paid. If you believe he has never paid the purchase money, you 
may decree the amount of injury he may have suffered to be 
credited on the notes given for the land, and if the injury was 
sufficient to cover the whole of the notes, you may decree that 
they be delivered up to be cancelled.” 

To this charge complainant excepted, and the questions made 
upon it in this Court were— 

1st. Whether the Sheriff’s sale amounted to a vacation of the 
contract as to the land ? 

2d. Whether the amount paid by Martin to Neal was the 
proper measure of damages for the injury done him by the sale ? 

3d: Whether Martin was entitled to recover compensation for 
the improvements put upon the land ? 


W. W. Arno_p, for plaintiff in error. 


To divest our minds of a hindrance which appears to have 
haunted the imagination of the Judge below—though it really ap- 
pears to me to have little or no connection with -this case, let us 
see whether the oft repeated dogma that “ Equity will not decree 
compensation for the improvements put on lands by him, dona fide, 
in favor of a bona fide possessor against the true owner,’ does 
not fall under the description of “law taken for granted,” as was 
remarked by Lord Denman, and quoted by Judge Lumpkin in 
Cumming’s case, 3 Kelly, 469. We will leave out of view fraud- 
ulent possessors and squatters, as not entitled. 4 Peters’ U. S- 
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Rep.101. But is it law, that the bona fide possessor of lands can- 
not, on a bill by himself, recover pay. for improvements put on 
the land in good faith on a defect of his title out of the true owner 
under any state of circumstances? Can he not, out of his ven- 
dor, recover more than mere xominal damages? These are se- 
rious questions, and about them legal minds have expressed dif- 
ferent opinions ; but I doubt whether they were ever solemnly 
decided, either in England or in this country. 

Chancellor Kent in his commentaries, says: “ There is no ad- 
judged case professing to be grounded on Common Law princi- 
ples, and declaring that the occupant of land was, without any 
special contract, entitled to pay for his improvements as against the 
true owner, where the latter was not chargeable with having tnten- 
tionally laid by and concealed his title.’ 2 Kent, 335. This w- 
plies that in such a case as laying by and concealing title, the oc- 
cupant might get pay, as wa@jl as where there was a special con- 
tract therefor. But at best, it is a mere negative opinion or 
proposition: “ there is xo adjudged” case that he can. This may 
be true that there is no case that he can, yet we. apprehend that 
it is equally true that there is no adjudged case that he cannot. 

In speaking of the reason of the passage of the Statutes in sev- 
eral of the States on this subject, he says : “ There were, howev- 
er, peculiar and pressing circumstances which were addressed to 
the equity of the law given, and led to their passage.” Ib. 

“ No man ought to be entitled to it unless he entered and im- 
proved, in a case which appeared to him, after diligent and faith- 
ful inquiry, to be free from suspicion.” Jd. 

Judge Story in 2: Story’s Eq.§799, b, says + “It has been some- 
times thought, that as a matter of justice, Courts ought to go fur- 
ther, and in favor of a bona fide possessor of lands whose title is de- 
fective, decree compensation for the improvements put on in good 
faith against the true owner who asserts his title to it.” “ But 
Courts of Equity have never gone to this extent, but have simply 
confined themselves to the administration of the equity in cases 
where their aid has been invoked by ¢he owner in support of his 

equitable claims.” “They have never enforced, in a direct suit 
by the dona jfida possessor, his claim to meliorations,” &c. This 
appears also to be a mere negative opinion, but it impliedly goes a 
little farther than Chancellor Kent. 
Chancellor Walworth in Putnam vs. Ritchie, 6 Paige, 390, 405, 
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says: “ This principle of natural equity is constantly acted upon 
in this Court, &c. &c. Ihave not been able to find any case, 
however, in England or this country, wherein the Court has as- 
sumed jurisdiction to give relief to a complainant who has made 
improvements upon land, the legal title to which was in defendant, 
where there has been neither fraud nor acquiescence on the part of 
the latter, after he has knowledge of his rights,” &c. 

Now this implies that there are cases giving the occupant re- 
dress in cases of fraud and acquiescence. But still it, too, appears 
negative. That there is no case that he can, is not equivalent toa 
case that he cannot. 

It is clear that he could, by the Civil Law, and by the laws of 
those countries deriving their jurisprudence from it. See Inst. 
Justinian, lib. 2, tit. 1, §§30, 35. 1 Martin’s Law Rep. 405. 20 
Ib. 609, 615, 620. Civil Code, livre 3, tit. 6, ch. 4, §3, §1, art. 
1634. 2 Story’s Eq. §799, b, §1239e 

It was intimated to be the law of England and of this country, 
in 3 Atk. R.134. 2 John. Cases, 441. 1 Lim. & St. 552. 6 
Madd. R. 2. 8 Price’s R. 518. 8 Wheat. R. 1,77. 1 Younge 
& Col. 427. 1 Johns. Ch. R. 150, 285, ’7. 

Now, it is admitted by Chancellor Walworth, that there is “a 
natural equity” in favor of the doctrine of compensation in such 
cases, and by Chancellor Kent, that “there were peculiar and 
pressing circumstances which are addressed to the equity of the 
law giver” in his favor, and by Judge Story, that “ it is sometimes 
thought that Courts ought to go farther” than it is asserted they 
have on this subject. They have gone so far as to allow compen- 
sation to the occupant for his improvements, against the owner, 
whenever he sued, or there was fraud on his part, or acquiescence 
by him, after knowledge of his rights. 6 Paige, 390, 405, sup. 200. 
It does not appear to have ever been decided affirmatively that he 
could not, whenever he, theim prover, sued therefor; and where, we 
ask, is the difference in principle between a plaintiff and defendant, 
as to the equity? If it lies in favor of a defendant for defence, 
when sued, why would it not equally lie on a bill by him therefor ? 
It would appear that in principle, there is no difference. See opin- 
ton of Supreme Court by Nisbet, J. in case of Davis et. al. vs. 
Smith et. al. 5 Ga. R. 288,’9. But we do not contend for the doc- 
trine in its fullest extent, and we think there are many reasons for 
its limited restriction. Perhaps the cases show its full extent 
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which is asserted in Putnam vs. Ritchie, that it holds good in all 


cases of fraud or unreasonable acquiescence. 
But to return from this discussion to our case. And before 


proceeding, we will merely premise the following axioms as ancil- 
lary to its proper elucidation, viz: 

Multiplicity of suits ought to be avoided, and the billaided. 4 
Ga. R. 592. The eviction here was sufficient. 3 Kelly, 460. 4 
Ga. R. 593, 606, ’8. Cancellation of void instruments is the 
province of Equity. 2 Story’s Eq. §§700, 703. Neal, the pur- 
chaser at Sheriff’s sale, is not to pay for the improvements. In 
all cases where the matter lies in compensation, be the condition 
precedent or subsequent which is broken, the Court will relieve. 
1 Vern. R. 83, 167, 223, 270. 1 J. C. R.150,287. And though 
estate void the agreement good, and Equity will relieve. 1 Vern. 
R. 159. Chitty on Cont. 306, n. 2. Then to the case at bar. 
The bill is filed by the bona fide occupant of lands, of which he 
has been evicted by the laches of the defendant, his vendor, i. e. 
by execution against his vendor, for the cancellation of the notes 
given forthe purchase thereof, and recovery of the amount paid as 
a deposit, (the Dooly lot,) and as ancillary to this relief, pay or com- 
pensation fur improvements put on the land, in good faith, under 
a contract therefor. Will the bill lie? It was once demurred to 
and the demurrer overruled. Still, if proven, will relief be 
granted, and on what terms? The Court below held, that the 
bill would lie, and would have allowed a re-coupment of all mo- 
neys paid on the notes ; but as the terms of this relief, held plain- 
tiff to payment of the notes first. Did he err? He charged the 
Jury, in substance, that plaintiff could not recover till he paid the 
notes, and if the amount he paid on the re-purchase did not cover 
the notes, to credit them. We contend he erred, and shall en- 
deavor to maintain the following positions—remarking first, that 
the Judge appears to have passed, intentionally, the most impor- 
tant, and almost the only question or issue in the case over in 
silence—I allude to the question of paying for improvements. 
The bill alleges them to be worth $400, and proves it, and most of 
the proof is to that issue, yet His Honor seems to disregard it 
altogether ; at all events, he held that we could not recover it till 
we paid the notes :— 

lst Position or Point.—If A sells lands to B, and takes his notes 
for the purchase money, and the land is afterwards sold under ex- 
VoL. vir. 30 
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ecution against him for A’s debts, and B evicted, the contract is 
rescinded and the notes avoided—their consideration has wholly 
and totally failed. Chitty on Bills, 87. Chitty on Contracts, 307, 
311. 2 Wheat. R.13. 1 Bail. R.250,’9. 1 Nott & McCord, 78. 

2d Point—And in such case B can recover for beneficial and 
lasting improvements put on said land, bona fide, in the interim 
between the trade and the Sheriff’s sale, either with or without a 
contract therefor, without paying the notes given for its purchase. 
dust. Inst. lib. 2, tit. 1, §§30, 35. Code Civil, livre 3, tit. 6, ch. 4, 
§3, 1, art. 1634. 6 B.& C.31. 10 16.416. 3 Marsh. R.179, 
cited in 2 Sugd. on Vend. 63, note 287. 2 Ala. Rep. N.S. 108, 
cited in 2 Kelly, 461. 9 Bing. R. 613, Hopcroft vs. Keys. Loomis 
vs. Bedel, 11 N. Hamp. R. 82, cited in 4 Ga. Rep. 607. 

3d Point——Equity will decree a cancellation of the notes, and 
as ancillary thereto, pay for the improvements on a bill therefor. 
1 Johns. Ch. R. 150, 287. 2 Story’s Eq. §§798, 799, a and b, 
§1234,’9. 11S. § R.109. 12 Ves. 395. Fauk vs. Voneida, 
cited in 4 Kent, 477. ‘ 

4th. Point.—And it makes no difference that C, the bona fide 
purchaser at Sheriff’s sale, afterwards re-sold said land to B for 
less than B was to pay A for it; for A is not entitled to the ben- 
efit of C’s liberality to B. 9 Bing. 613, Hopcroft vs. Keys. 4 
Ga. R. 607. 

5th Point.—The identity of lands can be proven by hearsay or 
general reputation. 2 Phil. Evid. notes by Cowen, §c. pages 628, 
639, note 477 to page 249 of vol. 1. 

6th Powt—A new trial will be granted— 

1. For error in the charge of the Judgeto the Jury. 4 Ga. R. 
360, . 

2. Where the Jury find clearly against evidence and equity. 
4 Ga. R. 193, 428, Sc. 

3. Where the finding of the Jury covers only one issue made 
in the cause, where several issues are joined. 8 Am. C. L. R. 
311, 312, 313. 5 Verm. R.54. 1 Day’s Rep.189. 1 Ld. Ray- 
mond, 324. 2 Salk. R. 664. 


G. J. Green, for defendant. 


This bill does not charge that the plaintiff in error ever paid 
for the land. Where the action is for breach of covenant, for 
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quiet enjoyment, the measure of damages is the purchase money, 
with interest. This has been settled by this Court. Davis et al. 
vs. Smith et al. 5 Ga. Rep. 285. Numerous cases could be here 
cited, but this case is so clear that it would be presumption in me 
to attempt to strengthen it. 

But the plaintiff takes the ground, that this suit is for the recov- 
ery of the value of work done on the premises, which the de- 
fendant promised he would pay in the event of an ouster. This 
is in the nature ofa covenant against incumbrances, and must be 
governed by the same rule. The measure of damages, in such 
cases, is the amount paid by the vendee to remove the incum- 
brance. See Prescott vs. Trueman, 4 Mss. R. 627. Wyman vs, 
Ballard, 12 Mss. R.304. Chappell vs. Bull, 17 Mss. 221. The 
same rule holds in New York. See Hall vs. Dene, 13 John. R. 
105. This is a case in point with the facts of the case at bar. 
See, also, Baldwin vs. Mun, 2 Wend. 399. A number of cases 
could be noted to the same point. 

In Waldron vs. McCarter, (3 Johnson, 472,) and Carr vs. Shaw, 
(13 John. 236,) Justice Spencer reviews all the cases, and decides, 
“that an action of covenant will not lie unless the vendee be ac- 
tually ousted.” And farther, “that a purchase by the vendee of 
the incumbrance, does not amount to an actual ouster.’ Now, 
according to this rule, the plaintiff in error has received more 
than he is entitled to; for he purchased the incumbrance with 
four hundred dollars—one hundred less than his notes for the 
land, besides nearly one hundred of interest—has never been out 
of possession, enjoyed all his improvements, and séi/ complains. 
This bill cannot, consistently with the authorities, claim more than 
the amount of damage actually sustained, and in this case the 
amount paid to remove the incumbrance isthe amount. — 


By the Court—Lumrxin, J. delivering the opinion. 


Martin filed his bill against Atkinson, alleging that he purchas- 
ed of defendant a tract of land in Pike County, for which he 
gave him a lot in Dooly, No. 247, 2d District, and his notes for 
$500; that he took a bond for titles, and went into possession ; 
that shortly thereafter an execution against Atkinson was levied 
on the land, whereupon he applied to have the contract rescind- 
ed; but upon being assured by the vendor, that the incumbrance 
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should be removed, and that if he lost the land he should be fully 
remunerated for all the improvements which he might put upon 
it, he proceeded to clear ground and erect houses, and made other 
permanent and beneficial improvements on the premises, to the 
value of $400; that the land was again levied on and sold, under 
and by virtue ofthe lien which was outstanding at the time of the 
contract, and bought by one Mangham, at and for the sum of $245; 
that he was evicted by the Sheriff, and possession given to Mang- 
ham; that subsequently Mangham sold to Neal and Neal to com- 
plainant. The prayer of the bill is, that the notes given in pay- 
ment may be cancelled, the Dooly land re-conveyed, and compen- 
sation made for the improvements. 

The original answer substantially admitted all the charges in 
the bill, except as to the agreement respecting the improvements. 
Afterwards, the defendant having obtained leave, amended his an- 
swer, and denied that the transfer of the Dooly land constituted 
any part of the price given for the tract in Pike; but stated that 
it was conveyed on other and distinct considerations altogether. 

[1.] During the progress of the trial, witnesses were introduc- 
ed by the complainant, to prove the identity of the lot of land in 
Dooly County, by what they heard the neighbors and one Brown, 
the occupant, say, which evidence was rejected by the Court on 
the ground that it was hearsay. 

Ancient boundaries, corners and station trees cannot, generally, 
be established otherwise than by reputation. Hence, this species 
of evidence is admissible for this purpose, from the necessity of 
thecase. 2 Litt. 159. But this case does not fall within the rule. 
There was obviously higher and better evidence of the identity 
of the land in the power of the party, and therefore, that tender- 
ed was properly rejected. 12 Vermt. 178. 24 Pick. 71. 5 
Watts & Serg.60. 1 Strobhart, 246. 

These pleadings present rather a novel question, which we will 
forbear to discuss, inasmuch as it is unnecessary to do so. The 
original answer admits, distinctly, that the lot of land in Dooly 
made a part of the price of the Pike tract. The amended an- 
swer expressly denies that it did, and states that the previous ac- 
knowledgment was made by mistake. Which is the answer of the 
defendant? Both, or the latter as amended? May the das¢ state- 
ment be discredited by the first ? Or does it still require two wit- 
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nesses, or one and corroborating circumstances, to disprove the 
answer } 

After the testimony had closed, the Court charged the Jury, in 
substance, that the contract between Martin and Atkinson was 
still subsisting, and that they might set off against the notes which 
he gave for the land, the amount of injury he had sustained ; inti- 
mating that if he had bought the land from Neal for less than he 
was to pay Atkinson, that he was nut damaged. 

|2.] In the opinion of this Court, the sale by the Sheriff was 
an eviction in law, and vacated the contract. Nor was the $400 
paid by Martin to Neal the proper measure of damage for the 
injury done to Martin. Indeed, it had nothing to do with the 
matter. , 

[3.] Whenever a vendee, in order to protect his title, takes up 
an outstanding incumbrance, he is entitled only to be refunded the 
amount paid. 

[4.] But when the property is, ona fide, sold under a mortgage 
or judgment lien, existing at the time of the contract, without 
fraud or contrivance on the part of the vendee, and the vendee 
re-purchases, the price which he pays is no criterion whatever of 
the damage sustained. Suppose Neal or Mangham had given the 
land to Martin, would that have relieved Atkinson from his lia- 
bility? What right has he to profit by the good fortune of the 
other party? Then, onthe other hand, suppose Martin had seen 
fit to give $1000 to retain the land, surely Atkinson would not 
have had to bear the loss. 

[5.] As tothe right of Martin to recover compensation for the 
value of the improvements which he put upon the land, over and 
above the rents and profits while he occupied it, it would seem 
to be founded on the clearest principles of equity. Atkinson got 
the benefit of these improvements—what justice would there be 
in not making him pay for them ? 

Judgment reversed. 
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No. 46.—Rosert C, Mays and Josern H. Suivers, plaintiffs in 
error, vs. Tuomas C. Taytor, defendant. 


{1.] Where a plaintiff in execution resides in one County, and directs a levy 
to be made on personal property of the defendant who resides ina differ- 
ent County, and a levy is accordingly made by the Sheriff of the County in 
which the defendant resides, the fact of such levy, without more, is not 
sufficient to give a Court of Equity jurisdiction of the person of the plain- 
tiff, and compel him to litigate his rights in the County where such levy 
may be made. 

[2.] When a bill is filed against a defendant, and he objects to the jurisdic- 
tion of the Court as to his person, he must make the objection the first op- 
portunity; for if he submits to the jurisdiction and litigates his rights upon 
the merits of the cause, his objection to the jurisdiction will be overruled. 


[3.] Where aCourt of Equity acquires jurisdiction of a cause for one purpose, 
it will retain it generally, to grant the relief to which the complainant is 
entitled, although the party may have a remedy at Law. 

[4.] Where a suit was pending on a note between M and T &C, and T was 
about to file the plea of usury, and it was agreed between M and T, that if 
T would withdraw his plea of usury, and let judgment be rendered against 
T &C, that M would not collect the judgment out of T until he had exhaust- 
ed all the property of C, and M failed to comply with his agreement: Held, 
that the breach of the agreement by M, was no ground for a Court of Equity 
to open and impeach the judgment on the ground of usury in the note upon 
which it was founded. 


In Equity, from Pike. Tried before Judge Fioyp, February 
Term, 1849. 


Robert C. Mays, a citizen of Butts County, obtained judgment 
against Pleasant M. Compton and Thomas C. Taylor, in Butts Su- 
perior Court, at March Term, 1840, for the sum of $846 91, on 
a note made by Isaac Low, Pleasant M. Compton and Thomas C. 
Taylor securities. Low was not sued. At the time of the trial 
there was a special plea filed by Taylor, (which was the only one 
filed,) that Compton was security for Low, and he, Taylor, secu- 
rity for both Low and Compton on said note. A collateral issue 
was ordered, tried and found in favor of Compton, or rather 
against them as joint securities. Execution was issued on the 
judgment in favor of Mays, and he collected one-half of the 
amount from Compton, and sent the fi. fa. to the County of Pike 
to collect the other half from Taylor. The Sheriff of Pike, Jo- 











DECATUR, AUGUST TERM, 1849. 239 
Mays and Shivers vs. Taylor. 








seph H. Shivers, levied the fi. fa. upon certain personal property 
of Taylor, and after the levy, Taylor filed his bill in Pike Supe- 
rior Court, charging that Compton had received a large amount 
of assets, sufficient to pay this debt, before the rendition of the 
judgment, or the commencement of the suit ; that when suit was 
commenced. by Mays, (who knew this fact,) Taylor employed 
counsel to file a plea of usury, which he was ready to sustain by 
proof; that in consideration of withholding this plea, Mays agreed 
that he would not attempt to enforce the judgment against Tay- 
lor, until Compton proved insolvent. In consequence of which 
agreement, the plea was not filed; Mays, however, in violation 
of his agreement, it was alleged, had failed to enforce his judg- 
ment against Compton, who was able to pay it. The bill farther 
charged fraud and collusion between Mays and Compton to swin- 
dle and harrass Taylor. The bill prayed an injunction against 
Mays until he complied with the agreement. 

The answer of Mays denied the agreement and every other 
equitable circumstance charged, and thereupon the injunction was 
dissolved, and the fi. fa. ordered to proceed. 

By a supplemental bill, Taylor alleged that since the dissolu- 
tion of the injunction, he had paid off the judgment, and prayed 
that the cause might be heard and the truth of the answer placed 
in issue, and if found untrue, that the amount paid by him might 
be refunded, and other relief granted him according to the cir- 
cumstances. 

By a subsequent amendment, the complainant charged that the 
whole of the judgment was for usurious interest, the principal 
loan having been paid, and prayed that the judgment be opened 
and declared satisfied. 

There was a confession of judgment for costs, and an appeal. 
Pending the appeal, the defendant, Mays, filed a plea to the juris- 
diction, alleging that he was not, and never had been, a citizen of 
Pike County, and praying judgment thereon. 

Upon the trial, the defendant moved to dismiss the bill, (the 
plea being admitted to be true,)— , 

1st. Because the Court had no jurisdiction of the subject mat- 
ter, or of the person of Mays. 

2d. Because P. M. Compton should have been made a party. 
3d. Because the allegations of the bill give the complainant a 
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right of action at Law, and did not constitute any ground for the 
equitable interposition of a Court of Equity. 

4th. Because the case made by the complainant’s bill did not 
entitle him to the relief prayed for. 

The Court overruled the motion, and defendant excepted. 

The Court charged the Jury, that if the agreement was as al- 
leged, and defendant had violated it, Taylor was entitled to be 
placed in a situation equally as beneficial to him, that is, to the 
right to plead the usury. 

To which charge defendant excepted. 

On these several exceptions error has been assigned. 





A. M. D. Kine and Harman, for plaintiffs in error. 


A judgment obtained in a competent tribunal and unreversed, 
is of force and binding, and a Court of Chancery has no jurisdic- 
tion where a levy of the fi. fa. obtained on said judgment has 
been made, so as to let in any defence of which the defendant was 
aware, and neglected to avail himself of before the rendition of 
the judgment. 1 Kelly, 136. 1 Hill’s Ch. R. 42. 2 Kelly, 275. 


3 Ib. 74. 

2d. A fi. fa. levied on personal property in a County other 
than where the judgment was obtained, and other than where the 
plaintiff in f.. fa. resides, does not give to a Court of Chancery 
jurisdiction of the person of the non-resident plaintiff in fi. fa. 
so as to grant relief against said non-resident in the County where 
the levy is made, the injunction having been dissolved. 4 Ga. 
Rep. 571. The mere fact of the Sheriff being enjoined with him, 
gives no jurisdiction. Story’s Eq. Plead. 231, 232, 262, 323, 570, 
Mitford, 160. Coop. 174,179. Noprivity. Story, 262. 

3d. Where a bill is filed in Chancery to let in a defence to a 
judgment which was omitted to be made at Common Law, all the 
parties in interest should be made parties to said bill. 4 Ga. Rep. 
578. Mitford, 164. A want of parties may be taken advantage 
of at the hearing. Story’s Eq. 236, 541. Cooper, 33, 185. 

4th. Where A sues B & C on a note, and € threatens to plead 
usury, when A agrees if he will not, to collect all the judgment 
out of B, or sue him to insolvency before he goes on C, this is 
not a release of C from the judgment obtained; the judgment is 
still valid and binding upon both defendants, and A may, notwith- 
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standing the agreement, collect the f. fa. out of C, and C has his 
remedy against A for his violation of contract, and a Court of 
Chancery will not grant C any relief against said judgment, but 
leave him to his Common Law remedy. 4 Ga. Reps. 191, and 
authorities there cited. 

5th. The defendant in error is not entitled to the relief prayed 
for in his bill below; all that he would be entitled to would be to 
have the fi. fa. enjoined until all the means of Compton were 
exhausted. 















S. T. Bartey and G. J. Green, for defendant in error. 






It is quite clear that the jurisdiction of ne Court depends on 
the state of things at the time of the action brought, and that after 
vesting it cannot be ousted by subsequent events. Per Marshall, 
in Wallace vs. Torrence, 9 Wheat. 537. 5 Con. R. U.S. 666. 

After plea in bar, it is too late to plead to the jurisdiction. 
Gould’s Pl. §13, ch.5. 3J.R.105. 7 J. R. 373. 1 Hill's S. 
C. Reps. 153. 6 Bac. Abr. 186. 6 How. U. S. R. 30. 

If the defendant appear and plead to the action, it is too late 
to object, that the Court has not jurisdiction of the person, if it 
have jurisdiction of the cause of action. 1 Denio’s R. 91. 3 
Hayes, 44. 

After pleading the general issue, defendant cannot plead in 
abatement. 2 N. & Mc. 588. 

Plea to the merits, after plea in abatement is overruled, is a 
waiver of such overruling. 2 Stewart, 443. An answer in 
Equity overrules a plea. Story’s Eq. Pl. 532, 720. 2 Daniel’s 

_Pr.715. 11 Pet. R. 351, 393. 1 Sumner’s R. 506. *Cooper, 238, 
240. 2 Madd. Pl. 238. 1 Vesey, 446. 1 Atk. R. 544. 7 Ves. 
254. 1 P. W. 476, 477. 
























By the Court—W arner, J. delivering the opinion.. 









The main grounds of error assigned to the judgment of the 
Court below, are— 

First, that the Court erred in holding that the Superior Court 
of Pike County had jurisdiction of the person of the defendant, 
who resided in the County of Butts. 
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Second, that the Court erred in deciding that Compton was 
not a necessary party to the bill. 

Third, that the Court erred in not dismissing the complainant’s 
bill at the trial term of the cause, on the ground that the com- 
plainant had an ample and adequate remedy at Law for the breach 
of the contract set forth in the bill. 

Fourth, because the Court erred in deciding that the judgment 
rendered in the County of Butts might be opened and impeached 
for usury, according to the case made by the complainant. 

[1.] First, as to the jurisdiction of the person of the defendant. 
The judgment was obtained in the County of Butts, and the de- 
. fendant resides in ‘ County—the execution issuing upon the 

judgment was levied upon the personal property of the complain- 
ant in the County of Pike, by the Sheriff of the latter County. 
The levy of the execution in the County of Pike, upon the per- 
sonal property of the complainant, is claimed to give the Court 
jurisdiction of the person of Maysin that County. In Merchants’ 
Bank vs. Davis, (3 Kelly, 115,) this Court held, that the jurisdic- 
tion of the Court attached as to the person of the defendant, where 
there was a suit pending in the County in which the bill was filed, 
under our Claim Laws. Here, there is no suit pending, and if 
the property levied on had been claimed, or an affidavit of illegal- 
ity filed to the execution, the cause, under our Statutes, would 
have to be tried in the County of Butts, where the judgment was 
rendered and the execution issued. The fact that the execution 
was levied on the property of the complainant, in the County of 
Pike, by the Sheriff of that County, without more, did not, in our 
judgment, give the Court in Pike, jurisdiction of the person of the 
defendant, who resided in the County of Butts, and compel him i 
to litigate his legal rights in that County. 

[2:| But it appears from the record, that this suit had been 
pending for some length of time before the plea as to the juris- 
diction was putin. The defendant submitted himself to the ju- 
risdiction of the Court in Pike, filed his answer, and obtained a 
dissolution of the injunction granted in the cause, without making 
any objection to the .jurisdiction of the Court as to his person. 
At what precise time the plea to the jurisdiction was filed, the re- 
cord does not inform us; but it was filed while the cause was 
pending on the appeal. Mr. Justice Story states the rule to be, 
‘‘Where the defence intended to be made is, that another Court 








DECATUR, AUGUST TERM, 1849. 243 
Mays and Shivers #s. Taylor. 








of Equity has jurisdiction of the case, it should be taken by de- 
murrer, if it appears on the face of the bill, or if it does not ap- 
pear on the face of the bill, by plea; for in some.cases, if the ob- 
jection is not thus taken, in imine, it will not avail the party to 
insist upon it at the hearing.” Svory’s Eq. Plead. 381, §488. 

By the 3d Equity rule of practice it is declared, that a plea or 
demurrer, in part, or to the whole of a bill, shall be filed at the 
return term, and shall be argued during the term, or upon motion; 
and cause shown at such other time as the Court may direct. This 
plea to the jurisdiction of the person of the defendant, is in the 
nature of a plea in abatement at Law, and sound policy dictates, 
that the party intending to avail himself of it, should do so tx lim- 
éne. The defendant, not availing himself of the objection at the 
first opportunity, but having submitted himself to the jurisdiction 
of the Court in Pike, and litigated his cause there for some years, 
‘the motion to dismiss the bill for want of jurisdiction of the defen- 
dant’s person, was properly overruled by the Court at the time it 
was made. 

The Court did not err in deciding that Compton was not a 
necessary party to the bill. The object of the bill wasto compel 
the defendant to execute the agreement, entered into with the 
complainant, in regard to the collection of the execution. Comp- 
ton was no party to that agreement, and its execution or non- 
execution could not prejudice his rights. 

[3.] The third ground of error is, that the Court ought to have 
dismissed the bill at the hearing, because the complainant had an 
ample Common Law remedy. The complainant filed his bill in 
April, 1841, to enjoin the defendant from collecting an execution 
out of his property, on the ground of a special agreement enter- 
ed into between them, in substance as follows: Suit was pending 
in Butts Superior Court, in favor of the defendant, Mays, against 
Compton and Taylor, the complainant, on a promissory note. 
Taylor had or was about to file the plea of usury to that suit. 
Whereupon it was agreed, on the part of Mays, that if Taylor 
would withdraw his plea of usury, or not file it, and: let judg- 
ment be rendered against Compton and himself, that when the 
judgment was so rendered, he, Mays, would not attempt to make 
the money out of Taylor, until all the means of making it out of 
Compton should be exhausted. The judgment was rendered, in 
pursuance of the agreement of the parties, and Mays proceeded 
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to colleet it out of the property of Taylor, without exhausting 
the property of Compton, who, it is alleged, was able to pay it. 
The injunction was granted, restraining the collection of the exe- 
cution out of the property of Taylor. The defendant put in his 
answer and denied the agreement, and denied all the equity in the 
bill, and the injunction was dissolved. Afier Taylor paid the 
amount due on the execution, he obtained leave to file a supple- 
mental bill, alleging the payment of the execution, and prayed 
for leave to controvert the answer of the defendant, and have a 
decree against him to refund the money paid on the execution, 
with interest thereon. 

The bill was farther amended, by alleging usury in the note 
upon which the judgment was rendered. Replication was filed, 
and the cause stood on the docket for trial, and when called, the 
motion to dismiss the bill was made. We think it is quite clear, 
that in a Court of Law, the plaintiff might have had an adequate 
remedy against the defendant for a breach of this agreement, in 
an action for damages; but the Court of Equity originally ac- 
quired jurisdiction of the cause for the purpose of granting the 
injunction to restrain the collection of the execution, and having 
gained jurisdiction of the cause for that purpose, it may retain it, 
generally, to grant the relief to which the complainant is enti- 
tled, and to prevent a multiplicity of suits. In Jesus College vs. 
Bloom, (3 Atkyns’ Rep. 262,) Lord Hardwick held, that in bills 
for injunctions, the Court will make a complete decree and give 
the party a satisfaction, and not oblige him to bring an ection at 
Law, as well as a bill in Chancery, in order to prevent a double 
suit. Rathbone vs. Warren, 10 John. Rep.597. King vs. Bald- 
win, 17 John. Rep. 384. Whatever reasons might be urged against 
the Court of Chancery in England retaining the jurisdiction of 
the cause, for decreeing damages to the party injured by a breach 
of the agreement on the part of the defendant, on the ground 
that the assessing damages is the peculiar province of a Jury in 
a Court of Law, the same reasons do not exist in this State where 
Equity causes are tried by a Jury. What substantial reason can 
be offered why the parties in this case, after having litigated for 
years, been at the expense and trouble of procuring their testi- 
mony, should be sent to a Court of Law, to try the question of 
damages on the Law side of the Court, before the same J ury that 
would try it on the Equity side of the Court? Under our sys- 











DECATUR, AUGUST TERM, 1849. 245 
Mays and Shivers vs. Taylor. 








tem of, Equity practice, there is much less reason for turning the 
parties out of Court, and sending them to a Court of Law, after 
the Court of Equity has once acquired jurisdiction of the cause, 
than there is in England, and in those States where the cause is 
decided by the Chancellor alone. The motion to dismiss the bill 
at the hearing was properly overruled. 

[4.] The fourth ground of error is, that the Court erred in de- 
ciding that the judgment rendered in the County of Butts, in fa- 
vor of Mays against Compton and the complainant, might be 
opened and impeached for usury. In regard to this ground, we 
are with the plaintiff in error; that judgment was rendered just 
as the parties stipulated by their agreement it should be rendered. 

The complainant was not prevented from filing his plea of usury 
by the fraud or act of the defendant, as the rule is stated in Stroup 
vs. Sullivan & Black, 2 Kelly, 275. The complainant expressly 
stipulated to waive his right to file his plea of usury, by contract, 
for a consideration which was to accrue to him after the judgment 
should be rendered. The complainant, on his part, stipulated 
that he would withdraw his plea of usury, and let the judgment 
be rendered in favor of the defendant against Compton and him- 
self, for the consideration that the defendant agreed, on his part, 
not to collect it out of the complainant until he had exhausted the 
property of Compton. This is the contract stated in the bill, and 
the one substantially proved upon the trial. 

The complainant relied on iis agreement with the defendant, 
and let the judgment be rendered, just as it was understood be- 
tween the parties it should be rendered. The defendant was to 
perform his part of the agreement after the rendition of the judg- 
ment, but he has failed to do it. The breach of the agreement 
gives to the complainant the right to recover damages from the 
defendant to the extent of the injury sustained by such breach, 
but that is no reason why the judgment should be opened and 
scaled for usury in the note on which it was founded. 

The bill does not make such a case as will authorize a Court 
of Equity to grant relief against a judgment at Law, according 
to the rule settled by this Court, in Stroup vs. Sullivan & Black, 
and other cases. The case made by the complainant’s bill, as it 
now stands, is that he made the agreement stated, with the defen- 
dant; that the defendant has failed to perform his part of it, 
whereby the complainant has been compelled to satisfy the exe- 
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cution with his own money, which he prays, by his supplemental 
bill, may be refunded to him, with interest, and the defendant de- 
creed to execute his agreement. 

Now, in order to do justice between these parties, according to 
the case made upon the record, we shall remand this cause, with 
the following instructions: It is considered and adjudged by the 
Court, that the judgment of the Court below be reversed, on the 
ground that there was error in deciding, that the judgment in the 
County of Butts could be inquired into and impeached for usury 
in the note upon which it was founded, and that a new trial be had 
in the cause, It is also the judgment of this Court, that the com- 
plainant is entitled, according to the case made by his bill, to have 
the money paid by him on the execution, in the pleadings men- 
tioned, refunded, with interest, and that said execution be open- 
ed, to the extent of such payment, so as to enable the defendant 
to proceed to collect the same out of Compton; provided the 
same can be collected out of him, and if not, then to be collected 
out of the complainant, according to the agreement in the record 
mentioned. 





No. 47.—Joun L. Woopwarp and others, plaintiffs in error, vs. 
Peter Sotomon and another, executors of Henry Sotomon, 
deceased, defendants. 





[1.] A, being insolvent, and largely indebted to B, conveys certain property, 
in negroes, &c. to C, to be held for his (A’s) use, and that of his family, and 
delivers possession ; afterwards he agrees with B, in consideration of a full 
discharge, to turn over to him all his property, real and personal, and all his 
rights of property. In pursuance of this agreement, A turns over to B all 
his estate, except the negroes, &c. conveyed to C, and B executes to him a 
full release: Held, that the agreement between A & B, is a contract of sale, 
and that the title to all A’s estate, vested in B ; and that thereby the title to 
the property conveyed to C, vested in B. 


[2.] Held, that the conveyance to C isa mere nullity, and so to be regarded 
when in any Court it comes in conflict with the rights of creditors. 
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[3.] Held, also, that the judgment creditors of B, he being also insolvent, and 
there being a return of nuila bona on executions issued*on their judgments, 
may, in a Court of Equity, by decree, apply the property so conveyed to C, 
in payment of their judgments, together with the rents, issues and profits 

thereof. 


In Equity,in Bibb Superior Court. Demurrer. Decided by 
Judge Fioyp, in Chambers, 14th March, 1849. 


John L, Woodward and others, judgment creditors of The 
Monroe Rail Road & Banking Company, to the amount of $14,000, 
filed their Bill in Equity, charging, that they had exhausted all 
Common Law remedies to collect their debts, on each of which 
a return of “nulla bona” had been entered, and that they held 
the oldest judgment liens against that Company, which was al- 
leged tu be insolvent; its officers and managers disunited and 
scattered, and no longer attempting to do business, having and 
taking no interest in the affairs of this insolvent institution, and 
wholly indifferent to the interests or claims of its creditors. That 
in the year 1841, since the creation of the debts of complainants, 
Lewis L. Griffin, a debtor of the Monroe Rail Road & Banking 
Company, to the amount of $200,000, being insolvent, and with a 
view to defraud his creditors generally, and more particularly to 
screen his property from the payment of his large indebtedness 
to this Company, of which he was President, delivered a large 
amount of property, consisting of negroes, wagons and mules, 
which the complainants could not specify, being to them un- 
known, to his brother-in-law, Henry Solomon who was also a 
Director of the Company, without any sort of consideration being 
paid, to be held in trust for himself and his family. The value of 
this property and its increase, was alleged to be about $14,000. 
The bill further alleged, that some short time thereafter, Griffin 
being pressed by the Company for a settlement, entered into an 
agreement, by which Griffin was forthwith to surrender and turn 
over to the Company, all his property, real and personal, and all 
his rights of proper; out of which the Company was to pay cer- 
tain confidential debts of Griffin, and apply the balance to his in- 
debtedness to the Company, in full payment of the same. In ac- 
cordance with his agreement, Griffin delivered over property to 
the amount of $30,000, which, the Company supposing to be all, 
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in good faith, released him from his indebtedness. Griffin did not 
embrace or include any of the property fraudulently turned over 
to Henry Solomon, which, in good faith, and by the express 
terms of the agreement, he was bound to have done. 

The bill further alleges, that Solomon received this property 
with a full knowledge of the fraudulent intent of Griffin; and has 
since refused to re-deliver it to Griffin, or in any manner to account 
for it to him or to complainants. 

The bill prayed for discovery, and an account of the property 
delivered over to Solomon, and its profits; and that it might be 
applied to the payment of the debts against the Monroe Rail Road 
& Banking Company, according to their dignity, (it being al- 
leged that there were.no other creditors of Griffin unsatisfied.) 
There was a further prayer for general relief. 

The executors of Henry Solomon, alone, were served with a 
copy of thisbill. Tothis bill ademurrer was filed, on two grounds: 
1st. For want of equity. 2d. That the complainantswere barred 
by the Statute of Limitations. 

On the argument of the demurrer before Judge Floyd, the de- 
murrer was overruled, so far as referred to the Statute of Limita- 
tions, and “ sustained, and the bill dismissed, on the ground, that 
complainants, by their bill, do not show such privity and interest 
in the subject of the suit, as to entitle them to the relief sought.” 

This decision was excepted to by complainants, and brought 
before this Court for review. 


Rurnerrorp & Powers, for plaintiffs in error. 


Cote and R. Harpeman, for defendants in error. 


RutTueERForD, for plaintiffs in error, cited— 


2 Sch. § Lefroy, 112. 3 Kelly, 541. 20 John. R. 554. 2 
Stmmons, 328. 1 Hill’s Ch. 336. 2 Kent, 443. 1 Story’s Com. 
Eq. 443. 4 Vesey,651. 5 Cranch, 330. ®@ 


C. B. Coxe submitted the following points and authorities, for 
the defendants in error. 
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The complainants are not entitled to the relief they ask, 

1. Because they have no such interest in the subject, as entitles 
them to institute a suit concerning it. Interest in the subject of 
the suit, and a right in the thing demanded, and a proper title to 
institute a suit concerning it, are essentially necessary to sustain 
a bill; and if they are not fully shown by the bill itself, the de- 
fendants may demur. Cooper’s Eq. 166. Mitford’s Eq. Pl. 210. 
Story’s Eq. Pl. 282, 502. 1 Daniel’s Ch. Pr. 169, 244, 252, ’3, 
2 Sch. § Lef. 638. 3 Paige’s R.339. 

The complainants are not creditors of Griffin. They have no 
judgment against him, nor is he indebted to them. 

None but judgment creditors or purchasers can take advantage 
of a fraudulent deed. Strangers will not be heard. 7 Dev. & 
Bat. 76. 2 Nott §& McCord, 211. 1 Ham. R. 469. See 2 U. 
S. Dig. 456,455. 2 U.S. Un. Dig. 202. 

A conveyance made to defraud creditors, though voidable by 
them, is valid against all the rest of the world. 3 Mass. R. 573. 
4 do. 354. 4 Iredell, 102. 

2. Because these complainants have no right to call on these de- 
fendants, to answer theirdemand. There is no privity between 
them. The privity is between the Monroe R. Road and defendants; 
complainants are strangers; they are neither creditors nor pur- 
chasers ; nor do they allege fraud or collusion between the. Rail 
Road and Griffin, who is their debtor, and these defendants. Coop- 
er’s Eq. 174, ’5. Mitford’s Eq. Pl. 215. Story’s Eq. Pl. 502, ’3, 
282. 1 Daniel’s Ch. Pr. 169, 244, 252, ’3. 

3. Because, these defendants are not answerable to the com- 
plainants, but to the Monroe Rail Road. If the Rail Road is not 
in a situation to sue or be sued, then the Court will appoint a 
receiver. Cooper's Eq.195. 2 Ves. Jr. 95. 

4. Because none but a judgment creditor can come into Equity 
to subject the property of his debtor to the payment of his debt. 
Equity will not entertain a bill of a creditor against the debtor of 
his debtor. There is no judgment binding Griffin’s property. 
There is no debt against him. The complainants show only a 
fraud practised by Griffin and Solomon on the Rail Road, who 
alone can take advantage of it and set aside the sale of Griffin to 
Solomon. 3 Kelly’s R. 546, 581, 449. 4 Ga. R. 319. 1 Dev. 
§ Bat. 608. 1 Hopkins, 59, 74. 4 Johns. Ch. R. 671, 681. 1 


VoL. vu. 32 
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Paige’s R. 305. Story’s Eq. Pl. 278. 1 Story’s Eq. Ju. 375. 
12 Vesey, 103. 16 Johns. R. 189. 4 Mass. R. 354. 2 U.S. 
Universal Dig. 130. 11 N. H. R. 331. 

5. Four years’ exclusive and adverse possession of personal 
property, will give title under the Statute of Limitations, though 
the possession commenced in fraud. The Statute runs from the 
commission of the fraud, and not from the time it was discovered. 
3 Murphy’s R.115. 2 U.S. Dig. 814, 807. 1 Hill’s R. 299. 

6. Because the debt against Griffin is barred by the Statute of 
Limitations. If barred at Law itis in Equity. Equity follows the 
law, and a change of the forum will not change the right. 7 
Johns. Ch. R. 113. 

7. Because these complainants cannot enforce a specific per- 
formance ofa contract to which they are not parties, and which 
was not made for their benefit. There is no mutuality. Nor 
could they sue for breach of contract, to which they were not 
parties. 

8: If, by the alleged contract between Griffin and the Rail Road, 
this property was transferred to the Rail Road, and vested in it, 
then complainants have full and ample redress at Law. 

9. The complainants are not entitled to any relief under this 
bill, because the Monroe Rail Road is not made a party. 4 
Wheat. 117. 


A. P. Powers, for plaintiffs, 


In reply, contended that the bill sought to place the property 
in the hands of the Monroe Rail Road, where, in equity, it ought 
to be, under the contract with the Bank and Griffin, in 1842. 

Equity will relieve against a case of such gross fraud as is 
made by this bill. Reese vs. Thurmond, 3 Kelly, 449. 

Plaintiffs have judgments against the Rail Road, and show 
they have exhausted every means to collect them and failed, be- 
cause the Rail Road Company is insolvent; and ask for this prop- 
erty to be decreed to be delivered up to the Bank, when it can be 
reached by the judgments of plaintiffs. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The doctrine so forcibly urged by counsel for the defend- 
ants in error, touching creditors’ bills, is admitted. Although 
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this is a bill filed by creditors, yet there are features in the case 
which distinguish it from such bills as are filed to reach a debtor’s 
equitable interests in the hands of a third person. The rules of 
law, therefore, or some of them, which relate to creditors’ bills, do 
not apply in this case. In deciding upon it, we are to bear in 
mind that the questions come up upon demurrer. The facts sta- 
ted in the bill are taken, therefore, astrue. We are deciding the 
case made in the bill. I shall endeavor to simplify it as much as 
possible, and reduce it to its proper elements, leaving untouched 
some interesting questions discussed before us, Referring, then, 
to the reporter’s statement, which is full, I note that Lewis L, 
Griffin, some time in 1841, being then President of the Monroe 
Rail Road and Banking Company, being insolvent, and a — 
debtor to that Company, in the amount of $200,000, and being 
pressed for a settlement, entered into an agreement with the Com- 
pany, in writing, by which it was stipulated, in consideration of a 
JSull discharge and satisfaction of all its claims against him, that he 
would, forthwith, surrender to the Company all his property, reak and 
personal, and all his rights of property ; out of which the Company 
was to pay certain confidential debts of his, and apply the balance to 
their own claims against him. 

A short time previous to entering into this agreement with the 
Company, he being then insolvent, and indebted to it some 
$200,000, with a view to defraud his creditors generally, and par- 
ticularly with a view to screen his property from the payment of his 
large indebtedness to the Company, being then its President, de- 
livered a large amount of his property, consisting of slaves, mules 
and wagons, to his brother-in-law, Henry Solomon, who was 
then a Director in the Monroe R. R. & B’nk’g Company, and who 
is the defendant’s intestate, without any consideration being paid 
Sor the property, to be held in trust for himself and his family. 

The bill alleges that Solomon received this property, with full 
knowledge of Griffin’sfraudulent intentions. Also, that the Com- 
pany complied with their agreement with Griffin, by executing a 
release for all his indebtedness; that Griffin deliverel over to 
them property to the amount of some $30,000, which they sup- 
posed was, in good faith, all that he had, and that he did not turn 
over to them any part of that which had been delivered to Solo- 


mon. 
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The billis brought by the judgment creditors of the Monroe 
Rail Road & Banking Company, against the administrators of 
Solomon and Lewis Griffin, stating the foregoing facts; and in 
addition, charging, that that Company is insolveut ; that theirs are 
the oldest judgment liens against it; that executions have issued 
and returns made on them of nulla bona; that the -officers and 
managers of the Company are disunited and scattered, and no 
longer attempt to do business—take no interest in the affairs of 
the institution, and are wholly indifferent to the interests and 
claims of its creditors. It asks for discovery, and prays that the 
administrators of Solomon account for the property delivered to 
him by Griffin, with its profits, and that it be applied to the pay- 
ment ofthe debts against the Company, according totheir dignity. 

Upon demurrer, Judge Floyd dismissed the bill, on the ground, 
“that the complainants, by their bill, donot show such privity and in- 
terest in the subject of the suit, as to entitle them to the relief 
sought.” : 

The view which I take of this bill is, that it is a bill filed by 
judgment creditors of an insolvent institution, having exhausted 
all legal remedies against their debtor, to subject property in the 
hands of a third person, to the payment of their debts, which be- 
longs to their debtor, and which cannot be reached by legal pro- 
cess. If these negroes, mules and wagous are the property of 
the Monroe Rail Road & Banking Company, and if that Compa- 
ny is insolvent, and the property cannot be reached and applied 
by levy and sale, it will not be questioned but that Equity will af- 
ford relief. The statement in the bill, of the insolvency of the 
Company, and the- return of xulla bona, demonstrates their insol- 
vency. That is therefore left out of any farther inquiry. My un- 
dertaking is first to show, that according to the facts of the bill, 
as I have detailed them, the property delivered to Solomon is 
the property of the Monroe Rail Road and Banking Company. 

My first proposition is, that the agreement entered into be- 
tween Griffin and the Company, is a contract of sale, and that un- 
der and by virtue of it, having complied fully with their obliga- 
tions, by releasing him from all his liabilities to them, they are pur- 
chasers of all his property, real and personal, and of all his rights 
of property. 

A sale is a transmutation of property from one man to another, 
in consideration of some price or recompense in value. Chitty 











DECATUR, AUGUST TERM, 1849. 253 


Woodward and others vs. Solomon and another. 








on Contracts, 314. Shepherd’s Touchstone, 224. 4 B. & C. 246. 
6 D. §& R. 331. S. C. Three things are necessary to a sale: a 
subject to be sold, a price or recompense, and the mutual consent 
of the parties. Story on Contracts, §480. All of these things con- 
cur in this contract between Griffin and the Monroe Rail Road & 
Banking Company. The parties agreed in writing, the subject- 
matter of the contract was property, personal and real, and rights 
of property, and the price or recompense was, the relinquishment 
of the vendor’s indebtedness to the vendee. It was a sale by a 
debtor to his creditor in payment of his debt. It was not an agree- 
ment to sell and convey, but a sale, by the terms of the contract, 
to take effect immediately. Upon the assent of the Company to 
the proposition, the rights of the parties under it vested. Grif- 
fin’s offer is, “ for a discharge, I will deliver and turn over all my 
property, real and personal”—the offer is accepted, and there- 
upon the rights of both parties are fixed, to-wit: the right of Grif- 
fin, upon delivery, to the discharge, and the title to the property 
in the Company. In this case, it is clear, that the title to the 
whole of Griffin’s property, passed by the contract to the Com- 
pany; at Law and in Equity it belonged to them; they assumed 
the risk of it, and could have maintained an action for it. They 
not only acquired the right of property, but having paid the price, 
they were also entitled to the possession. The rule, as to the 
property vesting under contracts of sale, is this: if, by the con- 
tract, nothing is to be done by the vendor, the title passes to the 
vendee. He is, by the contract, vested with the right of prop- 
erty. Ifthe contract is such, that something precedent to deliv- 
ery is to be done by the vendor; for example, where a contract is 
for goods to be separated from the general mass, as so many bush- 
els of grain to be delivered from a larger quantity, in the grana- 
ry of the vendor, it is not a sale, but an agreement which will 
ground a personal action of assumpsit. “ When the terms of the 
sale are agreed on, (says Ch. Kent,) and the bargain is struck, and 
every thing which the seller has to do with the goods is complete, 
the contract of sale becomes absolute, as between the parties, 
without actual payment or delivery, and the property and risk of 
accident to the goods, vest in the buyer.” 2 Kent's Com. 491. 
Inst. 3, 24, 3. Hinde vs. Whitehouse,7 East, 571. 6 B. & C. 
360. Bell’s Contract of Sale, 12. 6 East, 614. 5 B.&C. 857. 
1 Bell’s Illus. 90. The act to be done by the vendor, is not the act 
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of delivery, but some material thing, before delivery, either to dis- 
tinguish the goods or ascertain their price. Chatty on Contracts, 
375, a. 15 Johns. R. 349. 3 Mason, 112. 6 Cow. 250. 3 
Wend. 112. 1 Pick. 476. 13 1b, 175, Pothier’s Con. Sale, 
§§309, 311. 2 Shepley, 400. Here the terms of the sale are 
agreed on, the bargain is struck, and there is nothing for Griffin 
todo. Fora discharge, he is to deliver to the Company all his 
property, personal and real; it is impossible to make this plainer 
by illustration, argument or authority. It is plain, that when thes 
bargain was struck, the vendee was vested with the right to all the 
vendor’s property. The property is ascertained ; it is not to be 
collected, separated or prepared for delivery. It is the property ; 
all which the vendor owns. He makes an unconditional sale of 
the whole of his estate, to the Monroe Rail Road & Banking 
Company, and he invests them with the title to it. See Biggers 
vs. Pace, 5 Ga. R.171. But they not only acquired the right to 
the property, but also the right to its immediate possession. 
When nothing is said in the contract of sale, about the time of the 
delivery, or the time of the payment, the payment or tender of 
the price, is a condition precedent to the right of possession; for 
although the vendee in such a case acquires the right of property, 
the right of possession does not follow from that. 2 Kent’s Com. 
492. Langfoot vs. Tyler, Salk. 113. Hob.41. 1H. Black. 363. 
Blaxam vs. Sanders, 4 B. § C.931. In this case, nothing is said 
about the time of payment or delivery. The obligation to do both 
is contemporaneous. When the payment is made, the right to 
possession in the vendee, and the obligation to deliver into pos- 
session, on the vendor, are both perfect. Now the record dis- 
closes, that in this case, the payment was made ; for the bill char- 
ges, that in pursuance of the agreement, the Company executed 
to Griffin, a full discharge. From all of which, it is clear that 
this was a contract of sale, by which the Monroe Rail Road & 
Banking Company became the owners of all the property of Lew- 
is Griffin, vested, both with the right of property and the right to 
POSssession. 

Having, I hope, demonstrated that, by the contract, the Mon- 
roe Rail Road & Banking Company became the owners of all 
the property which the vendor, Griffin, owned, at the time, I now 
assume, that he was, at that time, for the purposes of that con- 
tract, the owner of the property delivered to Solomon; and 
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therefore, the title and entire ownership of that property, upon 
the principles already stated, passed to that Company. 

[2.] It is argued that he was not, at that time, the owner of the 
property delivered to Solomon, because he had conveyed his title 
to him; that however a voluntary conveyance to defraud credi- 
tors or purchasers may be void, as against creditors and purcha- 
sers, yet, it is good against the grantor, and vests the legal title 
in the grantee ; and therefore, this property was not sold to the 
Company. Ifthis view is untenable, there is no reason why this 
property should not belong to the Company. The bill charges 
that it was delivered to Solomon to defraud the Company, and to 
make a trust for Griffin and his family; it does not state it was 
conveyed. This seems to make the transaction a naked bailment ; 
a mere fraudulent dispossession of himself. In that view of it, the 
title did not pass to Solomon ; he was, being privy to the fraud, a 
wrong-doer, and his possession was the possession of Griffin. If 
so, the property was still Griffin’s, and passed by the sale of ail 
his property, personal and real. A sale of personal property is 
good, although the property be in the possession of a third person, 
and even although that person hold the possession tortiously. In 
the case of the Brig Sarah Ann, Mr. Story lays down this doc- 
trine thus: “ I know of no principle of law, that establishes that 
a sale of personal goods is invalid, becaase they are not in the 
possession of the rightful owner, but are withheld by a wrong do- 
er. The sale is not, under such circumstances, the sale of a 
right of action; but it is the sale of the thing itself, and good to 
pass the title against every person not holding the same, under a 
bona fide title, for a valuable consideration, without notice, and a 

fortiori against a wrong-doer. 2 Sumner, 210, 211. The title, 
therefore, of the Company, is good against Solomon in this case. 
They derive it from Griffin. The bill charges, that he acquired 
the possession by collusion with Griffin, and wrongfully holds it. 
It is a stronger case than it would be, if he acquired the posses- 
sion wrongfully, as against Griffin. If the bailment was fraudulent, 
to defeat these very creditors, and Solomon was a participant in 
the fraud, what is to prevent a Court of Equity from considering 
the whole transaction as a mere nullity? Her especial province 
is, to develop and annul all such fraudulent and grossly iniquitous 
transactions. 
But I am willing that, under the statements made, this delivery 
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shall be viewed in the light of a conveyance—a voluntary convey- 
ance, by parol, to Solomon, for the use of Griffin and his family ; 
and perhaps this is the true view of the matter. I concede, too, 
the proposition, that such a conveyance, although void, as to cred- 
itors and purchasers, under Statutes XIII. and XXVIII. Eliz- 
abeth; and void, as against creditors under our own Act of 1818 ; 
(See Prince, 164. 2 Kent’s Com. 439, 440. 4 Ib. 462 to 465.) 
yet it is good against the grantor, upon the principal, “in pari 
delicto potior est conditio possidentis.’ He cannot revoke it, and 
if not executed, the grantee cannot enforce it; if executed, the 
condition of things remains. See Adams vs. Barrett,5 Ga. R. 
404. Flemming vs. Townsend, 6 Ga. R. 103. 

The Company were purchasers for value, bona fide, and with- 
out notice. The conveyance to Solomon was expressly made to 
defraud them, as purchasers; the allegations in the bill warrant 
this conclusion. It was made, moreover, expressly to defraud 
them, as creditors. Under the English Statutes, without ques- 
tion, it was void as to them, It is not necessary to refer again to 
the well settled doctrines under the Statutes of Elizabeth. How 
is this case affected by our own Statute of 1818? Let it stand 
or fall by that. This Court, in numerous decisions, have con- 
strued this Act, to which it is wholly unnecessary to refer, for 
the reason, that it is not questioned but that the conveyance from 
Griffin to Solomon is absolutely void under it. It is a convey- 
ance reserving a trust for the benefit of the grantor and his fami- 
ly, and avowed to be, to defraud creditors generally, and the Mon- 
roe Rail Road & Banking Company, who were then creditors in 
particular. The question is this: The conveyance being void, 
by the express terms of the Statute, how does it affect the pur- 
chase subsequently made by the Company? Does it so affect it 
as to prevent the title from passing to them, of the property ? 

The language of the Statute is very plain, so far as this case 
is concerned. It declares that any assignment or transfer of real 
or personal property, stock in trade, debts, dues or demands, 
made by any person or persons unable to pay their debts, in trust 
to any person or persons, in satisfaction or payment of any debt 
or demand, or in part thereof, for the use or benefit of their cred- 
itors, or for the use and benefit of any other person or persons, by 
which any creditor shall be excluded from an equal share or por- 
tion of the estate so assigned or transferred, shall be null and void, 
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and considered in law and equity as fraudulent against creditors. 
Here, with reckless boldness, the debtor pretends to no provision 
for creditors in any form, but conveys his property to a third per- 
son, to be held for his own use. By this Act, it is null and void— 
not voidable, but void. Now, conceding that as between him and 
the grantee, he has parted with the title; yet, as between him 
and his creditors, he has parted with no title. As to them, from 
the beginning, continuously forever, the conveyance is a nullity. 
It is as though it had never been. It is nothing by the fiat of the 
law ; and all Courts wherein it comes in collision with the rights 
of creditors, are bound by the law, to consider it a nullity. Of 
course I mean, when before the Court, the fraudulent character of 
the deed is proven. Here it is proven in its most revolting 
form. If amere nullity—if the Courts are bound so to consider 
it—what is its effect in this case, when in a Court of Chancery, it 
comes in conflict with the title of a bona fide purchaser for value, 
and that purchaser a creditor, whose purchase was made in sat- 
isfaction of its claims? There can be, it seems to me, but one 
opinion about it, and that is, that their title stands unaffected by 
the conveyance to Solomon, and that the property conveyed to 
him belongs to them, and is liable to pay their debts. 

[3.] But it may be said that the contract of sale was consumma- 
ted by the Company receiving from Griffin a certain amount of 
property—that that receipt closed the whole transaction, and they 
are estopped from demanding any thing farther. From aught 
that appears, receipts and acquittances may have passed to this ef- 
fect. Ifso, they possibly might be conclusive at Law upon the 
parties; but not in Equity. Equity, uponthe ground of fraud, 
will open the whole settlement, and decree according to the jus- 
tice of the case.. It will give effect to the sale, in behalf of the 
Company, were it now in esse, and being practically dissolved and 
insolvent, it will do the same thing in behalf of these complain- 
ants, the judgment creditors of the Company. 

Quae cum ita sint. Since these things are so, why not, it is 
said, proceed at Law, by a levy uponthe property? For several 
reasons. First, because the complainants charge in their bill, 
that they do not know the names of the negroes, and the descrip- 
tion of other property delivered to Solomon. They are unable to 
identify it, and ask discovery as to these things. Secondly, if they 
are entitled to the property, they are entitled to the rents, issues 
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and profits, which they cannot get at Law. They have the right to 
go into Chancery to compel an account, and they accordingly ask 
anaccount. Thirdly, if there was a conveyance to Solomon, that 
ought to be cancelled, which a Court of Law cannot do. The 
property ought to be brought to sale for the benefit of both Grif- 
Jin and the Company, and also of these creditors, fairly, unencum- 
bered even with a legal cloud or shadow. And fourthly, the 
power of a Court of Law to open the settlement under the con- 
tract between Griffin and the Company, if conceded, does not af- 
ford to these complainants a complete remedy. The case is clear- 
ly one for the ampler powers of Chancery. 

Besides this, the whole bill makes a case of fraud against the 
rights of the M. R. R. & B. Co. and through them, against the 
rights of their creditors. The fraud gives jurisdiction to a Court 
of Equity. Whether, in some form, the Company ought not to 
have been a party to this bill, and whether Griffin ought not to be 
served, so as if out of the jurisdiction, to come in and plead, were 
questions argued before us, but not passed upon by the Court be- 
low. We, therefore, express no opinion upon them. 

Let the judgment be reversed. 





No. 48.—Row.anp Srvusss, and others, plaintiffs in error, vs. THE 
CenTrRAL Bank or Georaia, defendant. 


[{1.] The record in the cause should contain in itself, without references aliun- 
de, all the papers, exhibits, depositions, and other proceedings, which were 
given in evidence in the Court below, and which are necessary to the hear- 
ing in this Court; and wanting these, the writ of error will be dismissed, 
and the judgment below affirmed. 

[2.] The decision of the Court, overruling objections to evidence, cannot be 
assigned for error, unless it appears that the evidence was in fact given to the 
Jury. 

[3.] If the admission of improper evidence is assigned for error, the substance 
of it must be set out; ifitwas not material, the rejection of it is not ground 
of reversal. 

[4.] The party who challenges the legality of the opinion of an inferior tribu- 
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nal, must prove the error by the record. The Court below is presumed to 

have decided correctly, until the contrary is shown. 

[5.] The rule of Court requires that a brief of the oral, and a copy of the writ- 
ten evidence, shall be “‘ embodied in” the billof exceptions. It is not regular, 
therefore, to annex it to the bill of exceptions, and refer to it as an exhibit; 
particularly, unless the identical documentor paper receive the authoritative 
stamp of the presiding Judge. 

[6.] The Act organizing the Supreme Court, requires that the bill of excep- 
tions should be true and consistent with what transpired in the cause. To 
comply with the Statute, it should contain the whole truth, or at least somuch 
thereof as is necessary to a proper hearing of the cause in error. And if it 
is defective in this respect, the presiding Judge will be justified in refusing 

to certify and sign it. 
















Motion to dismiss the writ of error. 





The bill of exceptions in this cause simply stated that the de- 
fendants excepted to the several decisions of the Court, as fol- 
lows: 

1st. Because the Court erred in deciding that commissions to 
take interrogatories might issue in blank in regard to the names 
of the commissioners. 

2d. Because the Court erred in refusing to allow the defend- 
ants to prove the improper and corrupt conduct of one of the 
commissioners who acted in taking interrogatories for plaintiff, 
not offered in evidence, in order to discredit and reject other in- 
terrogatories read to the Jury, taken by the same commissioner. 

3d. Because the Court erred in refusing to allow defendants 
to show the interference of Philip P. Bethea, the payee of the 
note sued on, with certain witnesses whose testimony was not 
offered to be read on the trial, for the purpose of affecting the 
plaintiff’s rights, from and after the time T. J. Warthen testified 
that he became possessed of said note. 

The 4th and 5th exceptions were for the refusal of the Judge 
to admit evidence of the sayings of Philip P. Bethea, after the 
note went out of his possession, and without stating what those 
sayings were. 

6th. Because the Court erred in deciding that the Central 
Bank had the right to release T. J: Warthen, the indorser on the 
note of P. P. Bethea, and that this release did not affect the com- 
petency or credibility of Warthen, as a witness. 
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On the 28th March, 1849, this bill of exceptions was “ allowed” 
by Judge Hill, as “ part of the proceedings” in the case. 

There was no statement in the bill of exceptions, of the nature 
of the action, the cause of action, the defence or the issues; nor 
any brief or statement of the evidence in the cause, or any part 
of it. 

Notice of the signing of this bill of exceptions was given on 
the 2d April, 1849, and the papers filed in office on the 6th April, 
1849. On the 11th April, 1849, a brief of the testimony was ex- 
amined and allowed by Judge Hill, and on the same day filed in 
the Clerk’s office. 

"The defendant in error now moved to dismiss the writ of error, 
because— 

Ist. The bill of exceptions does not embrace the material 
facts upon which the judgment of the Court below was rendered, 
and is too vague and uncertain to enable this Court to review 
the decisions of the Court below. 

2d. Because the certificate of the presiding Judge to the bill 
of exceptions is insufficient. 


Ezzarp, for the motion. 


TIDWELL, contra. 


By the Court——Lumpkin, J. delivering the opinion. 


[1.] A preliminary motion is submitted in this case, which if 
well founded, must dispose of the writ of error. It is, that the 
bill of exceptions does not embrace the material facts upon which 
the judgment of the Court below was rendered, and that it is too 
vague and uncertain to enable this Court to review the decision 
of the Court below, and determine upon it understandingly. It 
contains no statement of the nature of the action, the defence set 
up, nor any brief of the oral, or copy of the written evidence 
adduced on the trial, or any portion thereof. 

The Court below is presumed to decide correctly until the re- 
verse is shown; and to make it error to admit or exclude testi- 
mony, the bill of exceptions must show its relevancy and materi- 
ality, and the injury done to the party complaining by the deci- 
sion thereon. Tested by these rules, we find this record fatally 
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defective. Take, for example, the first error complained of, i. e. 
that the Court held, that commissions to take interrogatories 
might issue in blank, in regard to the names of the commissioners. 
Conceding, for the sake of the objection, that the opinion was 
wrong, still it does not appear that any such interrogatories were 
read on the trial. 

[2.] And the decision of the Court, overruling objections to 
evidence, cannot be assigned for error, unless it appear that the 
evidence was, in fact, given to the Jury. Thomas vs. Tanner, 6 
Monr. 52. 

Again, it is alleged that the Court erred in refusing to allow the 
defendants to prove the improper and corrupt conduct of one of 
the commissioners who acted in taking interrogatories for the 
plaintiff, not offered in evidence, in order to discredit and reject 
other interrogatories read to the Jury, and taken by the same 
commissioner. 

The difficulty here is, that the record does not disclose what the 
evidence was, which is charged to have been thus illegally admit- 
ted. And where a witness is asked an improper question, and 
the objection to it being overruled, it is answered, and the record 
does not show what the answer is, and that it is prejudicial to the 
objector, the judgment will not be reversed. King vs. Mimms, 
7 Dana, 26. 

[3.] Ifthe admission of improper evidence is assigned for error, 
the substance of it must be set out, for if it was not material, the 
rejection is not ground of reversal. Farriday vs. Selser, 4 How. 
Miss. 506. Shortz vs. Unangst, 3 Serg. §& Watts, 45. The ad- 
mission of illegal testimony to a point upon which no evidence is 
necessary, is not error. Foster vs. Nowlin, 4 Missouri R.18. The 
overruling of an objection to a leading question, put by the plain- 
tiff to one of his witnesses, cannot be assigned for error, unless 
the record show that the defendant was injured by the answer of 
the witness. Culbertson vs. Stanley, 6 Blackf. 67. 

These authorities, as well as the reason of the thing, show, con- 
clusively, the necessity of stating, in the bill of exceptions, the 
substance of the testimony which is alleged to have been impro- 
perly allowed, in order that the appellate Court may decide intel- 
ligibly in the matter or thing complained of. 

[4.] There are other grounds in the bill of exceptions, to all of 
which one general observation is applicable, to wit: that the 
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points intended to be raised for revision, are not set out with suffi- 
cient fulness and certainty to enable this Court to decide, without 
danger of mistake, the exceptions reserved. All of them but the 
6th and last, relate to the acts and sayings of P. P. Bethea, one 
of the former owners of the note in controversy; but what those 
sayings were, or where made, is not stated. The inference from 
the record is, that they were after the paper went out of his pos- 
session; and if so, of course they were properly excluded, and, 
prima facie, the judgment of the Court below is right. At any 
rate, there is not enough before us to justify us in saying that it 
was wrong; and we are not at liberty to conjecture that there 
may have been contradictory proof as to whether or not Bethea 
was in possession of the note at the time when these acts and dec- 
larations took place. We can indulge in no presumption against 
the regularity of the proceedings below. The party who chal- 
lenges the legality of the proceedings of inferior tribunals, must 
prove the error by the record. 

As to the 6th exception, that the Court erred in maintaining 
that the Central Bank of Georgia had the right to release Thom- 
as J. Warthen, who was second indorser of P. P. Bethea, on the 
note discounted in said bank, from all liability on said paper, and 
that said discharge did not affect the competency or credibility of 
the testimony of the witness, the same remarks apply which were 
made to the second exception. It does not appear what the testi- 
mony of this witness was—whether it was material or other- 
wise—whether it was prejudicial to the defendant or not. 

We have assumed, throughout this opinion, that the testimony 
appended to the record constituted no part of the bill of excep- 
tions, and consequently is not before us. The bill of exceptions 
was certified and signed on the 28th of March, 1849. Notice was 
giventhereof, as required by the Act, on the 2d of April ensu- 
“ing; and on the 11th of April, the papers were filed in the Clerk’s 
office, and on the same day, a brief of the testimony was exam- 
ined and allowed by the Judge, and also filed in office. The op- 
posite party had no notice of the testimony, which was annexed 
nine days after notice was served of the signing of the bill of ex- 
ceptions. Of course it must be rejected. 

[5.] And I would take occasion to remark, that a practice is 
growing up, of attaching the testimony to the bill of exceptions, 
with reference thereto as exhibits; whereas, the rule requires 
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that it shall be “ embodied in” the bill of exceptions. And seeing 
the liability to abuse, which a departure may occasion, this regu- 
lation will be strictly enforced. Certainly every part and parcel 
of the bill of exceptions should receive the imprimatur or author- 
itative stamp of the presiding Judge. 

[6.] Again, it is rather irregular to certify, as in this case, that 
the bill of exceptions tendered, is examined and allowed as “a 
part of the proceedings.” The bill of exceptions should not only 
contain the truth as far as they go, but they should state the whole 
truth, which is necessary to a full and proper understanding of the 
cause; and without this, the presiding Judge would be justified 
in refusing to certify and sign them, as true and consistent with 
what has transpired in the cause before him. We are compelled 
to hear and determine causes upon matters contained in the re- 
cord, and not otherwise; and the responsibility is devolved, 
therefore, by the law, upon the presiding Judge, to see to it that 
the record is complete. For whenever it appears from the bill of 
exceptions, that deeds, records, papers or other testimony, writ- 
ten or oral, material to asufficient understanding of the case, were 
given in evidence in the Court below, and these documents, or 
this verbal proof, are not incorporated into and made a part of 
the bill of exceptions, and duly certified and signed as such, 
within the time prescribed by the Statute, this Court will affirm 
the judgment. Barton vs. Wells, 5 Whart. 225. 

If parties, then, have an interest to correct any errors in the 
judgments of the Circuit Courts, they can place themselves in a 
condition to have them examined, by pursuing the course we 
have indicated ; but there being nothing in this transcript to war- 
rant the writ of error, as it now is, and as it cannot be amended 
or supplied, the writ of error must be dismissed. 
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No. 49.—Leonarp Fretwe tt, plaintiff in error, vs. Dor ex dem. 
Davip Morrow, defendant. 


[1.] Where a Sheriff sells land under execution, and goes out of office before 
executing a title to the purchaser, his successor in office may execute a title 
to such purchaser, without an order of Court. 

[2.] Where a Constable levies a Justice’s Court fi. fa. upon land, and delivers 
the same over to the Sheriff, for the purpose of sale, as provided in the Act 
of 1811, such Sheriff is Jawfully seized of the land, to sellthe same and to 
convey title to the purchaser thereof. 

[3.] When reasonable diligence has been used in searching fora paper in 
those places where, by law, it may be presumed to have been deposited, if 
in existence, and by making inquiries of those persons who may be legally 
presumed to have the custody of it, without success, its loss or destruction 
will be presumed, especially with regard to papers appertaining to a Court, 
or connected with the official duties of public officers. 


Ejectment, in Newton Superior Court. Tried before Judge 
Fioyp, March Term, 1849. 


Upon the trial of this cause, the defendant in error offered in 


evidence a deed to the premises in dispute, made by one John 
Smith, as Sheriff of Newton County. This deed recited, that 
«« Whereas, in obedience to a writ of fieri facias, issued out of the 
Justices’ Court of the County of Newton, at the suit of Isaac 
Benham against Jesse Morrow, Alfred Livingston, former Sheriff 
of the County aforesaid, did lately seize the lot or parcel of 
land,” &c. 

This deed was objected to— 

1st. Because there was no order of Court directing Smith, the 
successor of Livingston, to execute a deed to land sold by Liv- 
ingston. 

2d. Because the deed was invalid, because it recited that the 
former Sheriff seize and sold the land under a Justice’s Court 
ji. fa. 

3d. Because there was no fi. fa. accompanying the deed by 
virtue of which the land was sold. 

The Court overruled the two first objections, and required the 
defendant in error to produce the fi. fa. or account for its loss. 

The defendant in error then exhibited to the Court, the docket 
of the Magistrate of the district in which Morrow lived previous 
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to the date of the deed, which docket contained three cases against 
Morrow, in favor of Benham, in which judgments had been en- 
tered and fi. fas. issued; also, two fi. fas. neither of which had 
a levy of the land upon it. The defendant in error also proved 
by Williamson and Clark, that they had made search in the 
Clerk’s and Sheriff's offices, and could not find the other fi. fa. ; 
that they had also called onthe Magistrates who entered the judg- 
ments, and also the Bailiff who lived in the district where the 
land lay, and the Sheriff in office at the time of the sale, without 
any success, 

Upon this showing, the Court admitted the deed in evidence ; 
and these several decisions are alleged to be erroneous. 












Jones & Laman, for plaintiff in error, cited— 






Doe ex dem. Vaughn vs. Biggers,6 Ga. Rep. 188. Doe ex dem. 
Clements vs. Henderson, 4 Ga. Rep. 148. Hopkins vs. Burch, 3 
Kelly’s Rep. 222. 







Cuark, for defendant in error. 






By the Court—Warner, J. delivering the opinion. 






[1.] The first objection to the decision of the Court below is, 
that the Sheriff's deed, executed by John Smith, as Sheriff of 
Newton County, who was the successor in office of Alfred Liv- 
ingston, who sold the land at Sheriff’s sale, was allowed to be 
read in evidence, without first showing an order of the Court, 
directing Smith, as the successor in office of Livingston, to exe- 
cute the deed to the purchaser of the land. The lot of land was 
sold by Livingston, under execution, while in office, who failed 
to execute a title tothe purchaser. Smith, the successor of Liv- 
ingston, executed a deed to the purchaser after coming into office. 
It is said Livingston’s successor could not do this without an or- 
der of Court. The 48th section of the Judiciary Act of 1799, 
answers the objection. By that section of the Act it is declared, 
“that the succeeding Sheriff shall make titles to the purchasers for 
all property sold under execution and not conveyed by his predecessor. 
Prince, 431. 

The Act is mandatory in its terms, and an order of the Court 
34 
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could not enlarge or increase the duty and obligation of the suc- 
ceeding Sheriff, to make a title to land sold by his predecessor to 
the purchaser. 

[2.] The next objection to the Sheriff's deed being read in evi- 
dence is, that it is invalid, inasmuch as it recices that the former 
Sheriff seized and sold the land under a Justice’s Court fi. fa. and 
that a Sheriff has no authority toseize property under a Justice’s 
Court f. fa. By the 18th section of the Act of 1811, Constables 
are authorized to levy Justice’s Court f. fas. upon land, and de- 
liver over the same to the Sheriff of the County, with a return of 
the property levied on, who shall proceed to sell the same, with 
such formalities as are prescribed for the sale of real estates. 
Prince, 506. 

When a Justice’s Court execution has been duly levied on land, 
and delivered over to the Sheriff, according to the provisions of 
the Statute, the Sheriff is lawfully seized of the same, for all the 
purposes of making sale thereof. The seizin of the Sheriff 
necessarily results from the operation of law, to enable him to sell 
the property and convey the title to the purchaser. 

[3.] The third objection is, that the loss of the Justice’s Court 
Ji. fa. under which the land was sold, was not sufficiently account- 
ed for to dispense with its production on the trial. Did the evi- 
dence on the trial establish a reasonable presumption of the loss of 
the instrument? We think that it did, according to the rule es- 
tablished by this,Court, in Doe ex dem. Vaughn vs. Biggers, 6 Ga. 
Rep. 194. 

The Magistrate’s docket of the district in which Morrow, the 
defendant in execution, lived previous to the date of the deed, 
was exhibited to the Court, which contained three cases against 
Morrow in favor of Benham, in which judgments had been en- 
tered and executions issued; there were two fi. fas.shown, neither 
of which had a levy of the land upon it. It was also shown by 
Williamson and Clark, that they had made search in the Clerk’s 
and Sheriff’s offices, and could not find the other fi. fa.; that they 
had also called on the Magistrates who entered the judgments, 
and also the Bailiff, who lived in the district in which the Jand is 
situate, and the Sheriff in office at the time of the sale of the 
land, without success. Reasonable diligence was shown by the 
plaintiff below, to find the paper, by examining the places where, 
by /egal presumption, it might be deposited, if in existence, with- 
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out being able to learn any thing of it, which, in our judgment, 
afforded a reasonable presumption of its loss or destruction. 
Let the judgment of the Court below be affirmed. 












No. 50.—Atonzo D. Brown, and others, plaintiffs in error, vs. 
Oxiver H. Les, and others, defendants in error. 






[1.] An insolvent debtor cannot prefer one class of creditors, under the Act of 
1818, by a conveyance in trust, for their benefit. The decision in Ezekiel 
es. Dixon, 3 Kelly, 146, approved. 










Motion, &c. in Newton Superior Court. Decided by Judge 
Floyd, March Term, 1849. 










On the 31st day of December, 1847, Alonzo D. Brown being in 
failing circumstances, and unable to pay all of his debts, executed 
the following Deed of Assignment : 








Georaia, Newton County— 

This Indenture, made and entered into this 31st Dec. 1847, be- 
tween Alonzo D. Brown, of said County and State, of the one part, 
and William W. Clark, of the same place, of the other part, 
Witnesseth : That for and in consideration of the sum of five dol- 
lars in hand paid, and for the purposes hereinafter mentioned, 
said Brown hath sold, conveyed, turned over and aliened to 
William W. Clark, all of my stock of goods, now on hand, in 
Covington, said County and State, my books, accounts, notes and 
other evidences of debt; also, my right, title and interest in the 
lot and store I now occupy ; the said property to be first applied 
to the payment of those debts on which Phillips & Dearing, and 
Noah Phillips are indorsers or securities ; after which, all other 
debts are of equal grade, and to be so considered in the payment 
thereof; the payments to be made by the said Clark, monthly, on 
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each demand ; the business to be wound up so soon as will be to 
the interest of said creditors. 
To have and to hold, &c. 
In witness whereof, &c.’’ 


Subsequent to this deed, on January Ist, 1848, Brown execu- 
ted a mortgage to this same property, (being his whole estate,) to 
Phillips & Dearing, and Noah Phillips, to secure them as his sure- 
ties. Andonthe 3d January, 1848, Oliver H. Lee and other . 
creditors, sued out attachments, which were levied on the same 
property. 

By consent of all parties, the property was sold by the Sheriff, 
and the proceeds held up, to be distributed under the order of 
Court. 

Upon the hearing, the mortgage creditors and attachment cred- 
itors sought to set aside this deed of assignment, as void, under 
the Act of 1818. The Court held the assignment void, and the 
creditors claiming under the deed, excepted. 


Cuark, for plaintiffs in error. 


Dawson & Lamar, for defendants. 


By the Court—Niszet, J. delivering the opinion. 


[1.] Ina well considered case, determined at Americus, in 1847, 
this Court held, that “if an insolvent debtor assigns his property 
to one or more persons, in trust, for the benefit of a portion of his 
creditors, to the exclusion of the rest, such conveyance is null 
and void, by the Act of 1818.” Ezekiel vs. Dizon, 3 Kelly, 146. 

That is this case—an assignment in trust, by a debtor, who is 
insolvent, to pay one class of creditors first, and then to pay all 
others. A preference is here given to some, over other creditors, 
by a ¢rust assignment. This, the assignor cannot do. He may 
prefer creditors by a direct sale to them, in extinguishment of 
their claims, or he may bona fide sell his property to a stranger, 
and apply the proceeds to the debts of favored creditors; but he 
cannot discriminate, in a trust deed, between creditors. The in- 
genious counsel for the plaintiff in error, has failed to distinguish 
this case from that of Ezekiel and Dizon. This deed is void, un- 
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der the Act of 1818. Whether itis or not, is the only question 
made in this record, although another was argued.* 
Let the judgment be affirmed. 










*Notr.—See post, No. 52, Lee et al. vs. Brown, et al.—[ReEr.] 











No. 51—James Srrovp, plaintiff in error, rs. Henry S. Mays 
and Beersnesa Stroup, defendants in error. 










[1.] Where there is a variety of testimony on both sides, and the case is fair- 
ly submitted to the Jury, and no injustice has been done, the Court will not 
interfere with the verdict, upon matters of fact, and especially where fraud 
in fact, is in issue, by granting a new trial. 

[2.] To justify the Court in setting aside the verdict of the Jury, where there 

is contradictory testimony, and there has been no misdirection inany matter 

oflaw; and where, as to matter of fact, the case has been fairly open before 
them, and peculiarly within their province, it should be able to say judicially, 
that the conclusion to which they have come is clearly erroneous, and must 
have arisen from some unquestionable mistake, or some improper motive or 












bias. 










Case for Deceit, in Butts Superior Court. Tried before Judge 
Fioyp, September Term, 1848 ; and motion for new trial. 





In January, 1846, Beersheba Stroud, who owned a life estate 
in a negro slave, Simon, and Henry S. Mays, who owned the re- 
mainder, jointly sold the slave to James Stroud, a relative from 
Chambers County, Ala. for $550, and gave a bill of sale without 
warranty. About 27th May, 1846, the slave died, and James 
Stroud brought an action upon the case, for deceit, against Beer- 
sheba Stroud and Henry S. Mays, in the sale of the negro, by 
false representations as to his soundness, and fraudulent conceal- 
ment of defects, known to the sellers. 

Upon the trial, at September Term, 1848, much testimony was 
submitted to the Jury, of which the following is a brief : 

Jesse Clark proved the sickness of the negro, and his death, and 
that he was well treated and but moderately worked by plaintiff. 


e 
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Dr. James H. Low attended on the negro, from 6th May to 
27th, when he died. The disease was bilious pheumonia, termi- 
nating with a congestion of the brain and dropsy of the chest. 
From an examination of the slave, and marks on his body, thinks 
that he had been previously treated for the same disease. 

Dudley Watt knew the slave from the time plaintiff bought 
him till his death. He was all the while unwell—complained of 
a pain in his ankles, which passed into his legs and body, and then 
completely disabled him. He seemed bloated, and was afflicted 
with shortness of breath, which continued until hisdeath. Plain- 
tiff’s attention, Dr’s. bill, &c. worth $100. 

Henry Smith had the negro Simon to roll logs with him a few 
days after his purchase. He was deficient in strength in his an- 
kles. Defendant, Mays, told witness that he sold the negro low, 
because he did not wish him sold out of the family. 

James Singley knew the negro in possession of defendant, in 
1845, when he was so diseased as to be unable to do any work ; 
Mays said he must do something for him ; he was so diseased, he 
expected the negro would die shortly ; saw the same slave after- 
wards, in possession of plaintiff. 

John Singley and Harriet Singley stated, the negro was un- 
sound, at the time he was purchased ; he appeared to be diseased 
and bloated. Both defendants stated to John Singley, that it was 
dropsy of the breast. Mrs. Stroud stated to Harriet Singley, that 
the negro had dropsy of the breast; and to John Singley, that she 
believed that the negro would die; that he would be useless to 
her, and she wished to patch him up so as to be able to sell him. 
Defendant, Mays, said several times the negro would die, and that 
James Singley had played the d—1 with him, (Mays,) out in Ala- 
bama, as plaintiff would never have heard of the negro’s being 
sick, if James had not told him. Mrs. Stroud told Harriet Sing- 
ley, that Dr. Webb said he could not cure the negro, but if she 
would stop him from work, he could patch him up so that she 
could sell him. 

Dr. Webb knew Simon before the sale; attended on him from 
28th Nov. 1844, to 4th April, 1845. His disease was chronic 
pneumonia. In his opinion, Simon was unsound previous to the 
sale. He informed defendant of his condition, who told witness 
the boy had been attacked while working in a gold mine in Car- 
rollCounty. A physician in Carroll had been attending on him. 
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In the opinion of witness, the disease had been preying on the 
boy for some time, and was still upon him, when witness last visi- 
ted him. It was doubtful, whether, with the best attention, the 
disease could be cured at that stage. Witness is of the Botan- 
ic, or Thompsonian school of doctors. 

Joseph C. Post heard Mays and Stroud talking about a trade 
for the negro. Mays said he was as likely a boy as was in 
Butts County, and offered the boy at $500. Mays and Stroud, 
both, afterwards, told witness that one Strickland had offered $500, 
when Stroud agreed to give $50 more. 

James W. Faulkner testified that the defendants told him the 
negro was laboring with dropsy in the chest, and they did not be- 
lieve he would ever get well. A short time before the sale the 
negro was pretty “stout at a house-raising.” 

Lydia Waller heard a conversation between James Stroud and 
Beersheba Stroud, in July, 1846, in which James Stroud said he 
believed the negro was sound; that he had been sick, but had 
gotten well. 

Jeremiah Waller heard Mays tell Stroud abcut the boy’s sick- 
ness before the sale. Witness himself told Stroud about it. He 
(witness) never told John McMichael or Rich’d Shepherd, that he 
knew nothing about this case. 

Jeremiah Lamsden knew that Simon had heen sick in the spring 
of 1845, but in the summer and fall he was at work; and a few 
days before the sale, was at a house-raising, and carried up his 
corner. 

John McMichael and Richard Shepherd swore that Jeremiah 
Waller told them that he knew nothing about this case. 

The Jury found a verdict for the plaintiff, for $675; where- 
upon the defendant moved for a new trial, on several grounds. 

The Court granted a new trial, on the ground, alone, that the 
verdict was “contrary to the evidence.” 

To this decision, plaintiff’s counsel excepted. 


Srark, for plaintiff in error, contended— 
1. That under all the evidence, the verdict of the Jury was 


correct; and cited: 3 Stark. Ev. 1660,’2. Walson vs. Marsh, 
1 John. 503. 1 Greenl. Ev. §284. Story on Contr. §§495, 675. 
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4 Camp. 22. 3 Ib. 352. Smith's Mer. Law, 421. 2 Kent, 278, 
377. 4 McCord, 169. Smith vs. Mitchell, 6 Ga. R. 458. 4 
Mass. 488. 

2. Where there is evidence on both sides, and no rule of law 
violated, nor manifest injustice done, although there may appear 
to have been a preponderance against the verdict, still, anew triai 
will be refused. Graham on New Trials, 380 to 388. 








D. J. Bamey, for defendant. 


Is the granting a new trial by the Circuit Courts, subject mat- 
ter oferror? Magill vs. Lyman, 1 Con. R. 61. 

This Court will control the judgment of the Circuit Courts, 
only in cases where there is a refusal to exercise, or a flagrant 
abuse of a sound legal discretion. Moody vs. Fleming, 4 Ga. R. 
115. 2 Kelly, 183. 2 Hill, 524. 2 Bailey, 13. 

Granting new trials depends upon the legal discretion of the 
Court, guided by the nature and circumstances of the particular 
case. Norris’ Peak’s Ev. see Notes, page 263. 

Where there is no fraud or agreement to the contrary, if the 
article turns out not to be that which it was supposed, the pur- 
chaser sustains the loss. Sweet vs. Colgate, 20 John. Rep. 203. 
2 Black. Com. 451. 


By the Court—Lumpkxtn, J. delivering the opinion. 


This was an action on the case, in nature of deceit, by James 
Stroud, against Henry S. Mays and Beersheba Stroud, in the sale 
ofa negro named Simon. On the trial, there was much testimo- 
ny adduced on both sides. The Jury returned a verdict for the 
plaintiff, for $675; and the Court granted a new trial on the sole 
ground that the verdict was contrary toevidence. And this writ 
of error is brought to reverse that decision. 

By the Civil Law, where there is no fraud and no agreement 
to the contrary, in case the article proves to be unsound, or differ- 
ent from what both parties supposed it to be, the loss falls on the 
seller; by the Common Law, it is thrown on the purchaser. 
The rule in the one code is, a sound price implies sound proper- 
ty. Inthe other, caveat emptor ; the vendor, without express 
warranty, merely undertaking to make a good title to the vendee, 
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who, if he doubts the goodness or quality of the article, or does 
not choose to incur the risk of a latent defect, may refuse to pur- 
chase without a warranty. 

In the bill of sale to Simon, there is no warranty, and the present 
action is brought for the breach of an implied warranty, or as it 
is sometimes denominated, a warranty in law; that is, it charges 
the unsoundness of the slave, at the time of the contract, the 
knowledge of that fact by the owners, and its fraudulent conceal- 
ment, with reason to believe, on the part of the sellers, at the time, 
that the purchaser trusted them in regard to the matter. 

Had the Court the right, in the proper exercise of its discre- 
tion, to set aside the verdict of the Jury ? 

[1.] In Peck vs. Land, (2 Kelly, 16,) this Court held the follow- 
ing language: “ If it were true, as assumed in the rule, that the 
verdict was without evidence, there could be no doubt in the case. 
But, by looking into the testimony, we are satisfied that such is 
not the fact. Therule for our guidance, is clearly defined in the 
books, and is this: ‘ That the verdict will not be set aside, as 
contrary to evidence, where there has been evidence on both sides, 
and no rule of law violated, nor manifest injustice done, although 
there may appear to have been a preponderance of evidence 
against the verdict.’ We add: ‘If it be true, that in all cases 
facts are the peculiar province of the Jury, and that it is for them 
to say, in any given case, whether the proof produced be suffi- 
cient or not, much more will the Courts refrain from disturbing 
the verdict, when a question of fraud is submitted to the Jury.” 

And this conclusion, we are fully persuaded, is in accordance 
with all the authorities, English and American, upon this subject. 

“ The question,” said Lord Ellenborough, in Carstairs vs. Stein, 
(4 M. § Selw. R. 192, 199,) “ before us, is not, whether the verdict 
given in this case, is such as we should, ourselves, have given ; 
but whether, having been given by a Jury, to whom the whole 
case was fully left in point of fact, and to whom the law upon 
the case was distinctly stated, it ought to be set aside, upon the 
grounds of the argument now suggested to us, viz: that they have 
drawn an erroneous conclusion ?”’ He thought not. 

And, said Tilghman, C. J. in delivering the opinion of the 
Court, in Lessee of Felch vs. Good, (2 Binn. 495,): **The cause 
turned upon matters of fact, and it was submitted to the Jury, 
resting very much upon the credibility of one of the plaintiff’s 
VOL. VII. 39 ; 
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witnesses. The character of the witnesses, and the credit which 
is due to them, are subjects peculiarly within the province of 
the Jury ; and where the verdict has depended on these points, 
the Court has always refused to interfere, except in extraordina- 
ry cases.” 

[2.] Judge Story, in Alsop vs. The Commercial Insurance Com- 
pany, (1 Sumner’s R. 451,) (and it is always refreshing, in ques- 
tions of law, to find shelter under his name; it is as the shadow of 
a great rock in a weary land!) thus expresses himself, on a ques- 
tion precisely similar to the one under consideration: “In con- 
sidering questions of this nature, I confess myself among those 
Judges, who are very reluctant to intermeddle with the verdicts 
of Juries, in mere matters of fact. There was atime when Courts 
were disposed to go an extravagant length on this subject, and 
to set aside the verdict of the Jury, merely because, in the opin- 
ion of the Court, the weight of evidence was on the other side. 
This was, indeed, substituting the Court for the Jury, in trying 
the credibility of testimony, and the weight of evidence. For 
one, I am not disposed to proceed far upon this dangerous 
ground; and in matters of fact, I hold it to be my duty to abstain 
from interfering with the verdict of a Jury, unless the verdict is 
clearly against the undoubted general current of the evidence ; 
so that the Court can clearly see that they have acted under some 
mistake, or from some improper motive, or bias,or feeling. And 
upon a question of fraud in fact, which is made up of so many in- 
gredients, and is so peculiarly within the province of the Jury, I 
do not hesitate to say I should be more reluctant to interfere, than in 
any other case.” 

I am not insensible to the force of the very able and ingeni- 
ous argument, which has been submitted by the counsel of the 
defendants in error. But after all, the question recurs, will this 
Court undertake to say, that there was no fraud in the sale of this 
negro, when the Jury, upon sufficient evidence, have found that 
there was? And to justify the Court in setting aside the verdict, 
it is not sufficient that it should doubt or entertain scruples about 
the result of the finding. It must clearly see, and be satisfied that 
it was wrong. Were I inthe Jury-box, I am not prepared to say 
that I should have found differently upon the evidence, in this bill 
of exceptions. 

Keeping in view, then, the proper preservation and protection 
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of the rights and privileges of the Jury, we are constrained to re- 
verse this judgment, and to hold that their opinion, in a case fairly 
before them, upon a matter of fact, purely and fitly within their 
province, about which there was a great variety of testimony on 
both sides, ought not to be disregarded. 

In our judgment, therefore, the motion for a new trial ought 
not to have been granted. 











No. 52.—O.iver H. Lee and others, plaintiffs in error, vs. ALON- 
zo D. Brown and others, defendants. 










{1.] Where B executed a deed of assignment of his property to C for the ben- 
efit of certain creditors, which was void by the Act of 1818, and subse- 
quently executed a mortgage of the same property to secure the payment 
of a bona fide debt: Held, that the mortgagees, as creditors, might avoid the 
first conveyance, and have the proceeds of the property mortgaged applied 
to the payment of their mortgage debt; that asagainst them, the first convey- 
ance was, in Law, a nullity. 












Motion, in Newton Superior Court. Decided by Judge Fioyp, 
March Term, 1849. 







On the 31st day of December, 1847, Alonzo D. Brown execu- 
ted a deed of assignment to all of his property; for the benefit of 
his creditors, for the provisions of which deed at large, see ante, 
Brown vs. Lee, page 267. 

On the next day, January Ist, 1848, Brown executed a mort- 
gage to Noah Phillips and Phillips & Dearing, favored creditors, 
(who were also the first to be satisfied under the assignment) cov- 
ering the same property included in the assignment; which as. 
signment they had not accepted or assented to. 

On the 3d day of January, 1848, Oliver H. Lee, and other cred- 
itors, sued out attachments, which were levied upon the same 


property. 
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By consent of all the creditors, the property was sold by the 
Sheriff, and the money retained to be distributed by order of the 
Court. 

Upon a moticn to distribute, the funds were claimed by the at- 
tachment creditors, the mortgage creditors, and the creditors 
claiming under the assignment. 

The Court ordered the fund to be paid first to the extinguish- 
ment of the mortgage fi. fas. and then to the attachments, accord- 
ing to their priority. 

To which order, the attachment creditors excepted, and alleged 
the same to be erroneous, on the ground that the assignment made 
31st December, 1847, though void as against creditors, was valid 
as against the assignor, who consequently had no title or interest 
in the property upon which he could create a mortgage lien, and 

‘that the mortgage was therefore void. 


W. C. Dawson and Tuos. N. Jones, for plaintiffs in error. 


WI..iAMSON and Srark, for defendants. 


By the Court—W arner, J. delivering the opinion. 


[1.] The deed of assignment from Brown to Clark, we have al- 
ready decided during the present term, was within the Act of 
1818, and void as to creditors. The contest for the money is now 
between the mortgage creditors of Brown and the attachment 
creditors. The mortgage bears date prior to the levy of the at- 
tachments. In Davis vs. Anderson, (1 Kelly, 192,) this Court held 
that a debtor in insolvent circumstances, had the right to execute 
a mortgage to a creditor, to secure the payment of a bona fide pre- 
existing debt; and that the execution ofsuch mortgage would not 
per se, be fraudulent, as against creditors, within the intent and 
meaning of the Act of 1818; so there was no ¢rust reserved for the 
benefit of the mortgagor. The argument against the right of the 
mortgagees to the money here is, that Brown, the mortgagor, be- 
fore he executed the mortgage, had conveyed all his title and in- 
terest in the property mortgaged to Clark, for the benefit of cer- 
tain creditors who had assented to the same, and therefore, the 
mortgagees acquired no lien on the property mortgaged; that 
Biown had no title to the property in him, to convey to the mort- 
gagees, at the time the mortgage was executed. 
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This argument proves too much; for if it is conclusive as to 
the fact, that Brown had zo ¢it/e to the property at the time the 
mortgage was executed, upon what principle is it, that the attach- 
ing creditors, whuse attachments were subsequently levied, seek 
to subject the property to their attachment liens, as the property 

of Brown? The conveyance from Brown to Clark, executed on 

the 31st December, 1847, being within the provisions of the Act 

of 1818, was, in the language of that Act, null and roid, and fraud- 

ulent, as against creditors. Prince, 165. Phillips & Dearing are 

admitted to have been bona fide creditors of Brown. On the Ist 

January, 1848, the mortgage of the property is executed to them. 

They did not assent to the assignment made to Clark, but so far as 

we may judge from their acts, repudiated it. On the 3d January, 

1848, the attachments were levied. Phillips & Dearing being 

creditors of Brown, the conveyance to Clark of the property, by” 
Brown, was, as to them, a nullity, according to the proysions of 
the Act of 1818, and they had the legal right to treat it-as such. 

Will any one doubt, that if Phillips & Dearing had proceeded to 

foreclose their mortgage, and levied upon the property conveyed 

to Clark, by Brown, and it had been claimed by Clark under the 

conveyance, that it would not have been found subject to the 

mortgage? It was said, on the argument, that the conveyance 

was good as against Brown himself, and that to give the mortgage 

effect, would be to enable Brown to avoid his conveyance to Clark, 

by his own act. The answer is, that the conveyance to Clark, by 

Brown, was fraudulent and void im law, as against Phillips & 

Dearing, his creditors. The mortgage was a conveyance author- 

ized and protected by law. The law avoided the one convey- 

ance, and protects the other. In Anderson vs. Roberts, (18 John. 

Rep. 527,) it was held, that as against the grantor, the fraudulent 

conveyance is effectual under the Statute of 13 Elizabeth, that 

the title to the property vested in the fraudulent grantee, subject 

to be divested, if the creditors see fit to call in question the fraud- 

ulent conveyance. Phillips & Dearing, as the creditors of Brown, 

now see fit to call in question the conveyance from Brown to 

Clark, which the Act of 1818 declares is null and void, and fraud- 

ulent, as against them. The mortgage being of prior date to the 

attachment liens, is entitled to be first satisfied. 

Let the judgment of the Court below be affirmed. 
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No. 53—Wivey Ty.er, plaintiff in error, vs. Sovomon Sre- 
PHENS and another, adm’rs, &c. defendants. 


[{1.] Thetestimony of a subscribing witness to a submission and award, is the 
best evidence of their execution. 

[(2.] In a bill filed to set aside an award, the defendant may rely upon the 
award in defence without pleading it. 

[3.] Ignorance of one’s legal rights in ratifying an award: Held not to be suffi- 
cient to set it aside. 


In Equity, in Upson Superior Court. Tried before Judge 
Frioyp, April Term, 1849. 


_ In 1840, Wiley Tyler purchased of Charles Cox a tract of 
land, and being unable'to pay for it, it was agreed that the deed 
should g made to John Stephens, who should pay the purchase 
money, and retain the deed until Tyler re-paid him the amount 
advanced; for which amount Tyler gave Stephens his note, after 
deducting about $100, due from Stephens to Tyler. In March, 
1843, Stephens died, having in his possession both the deed 
and the note—T yler being in possession of the land. Difficulties 
having arisen about this matter between Tyler and the adminis- 
trators of Stephens, in February, 1844, the same wére submitted 
to arbitrators, selected by the parties. In the written submission 
there was the following clause: “It is understood and agreed, 
that each party has the right to reject said arbitration or award, 
and that nothing said or done is to operate against them, in fu- 
ture, in Law or Equity.” 

The arbitrators returned an award, requiring the administra- 
tors of John Stephens to deliver up to Tyler his note, and that 
Tyler deliver up the possession of the land. Upon the award 
was indorsed and signed by both parties, their ratification, and in 
pursuance of the award, the land and note were mutually deliv- 
ered up. Both the submission and ratification of the award were 
attested by O. C. Gibson. 

Subsequently, Tyler filed a bill, charging the foregoing facts, 
and alleging that he had paid off the note to John Stephens du- 
ring his life; that the award was obtained fraudulently, and if he 
had ever ratified it, it was in ignorance of his rights, he believing 
that under the terms of the submission he would not be estopped 
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by the award at any time; that he had discovered evidence since 
the award, material to him. The bill prayed the conveyance of 
the land, notwithstanding the award. 

The answer denied every equitable allegation in the bill. 

Upon the trial at April Term, 1849, O. C. Gibson, the attest- 
ing witness, was offered to prove the submission and the ratifica- 
tion. Counsel for complainant objected, because the best evi- 
dence was the arbitrators themselves. The Court overruled the 
objection, and exceptions were filed. 

The submission, award and arbitration were offered by defen- 
dants, and objected to by complainant, because there was no plea 
of the award or cross bill setting it up in bar, and because the 
submission was signed by the administrators as individuals, and 
not in their trust capacity. The Court overruled the objection, 
and exceptions were filed. 

Counsel for complainant requested the Court to charge the 
Jury, “ That if Tyler accepted the note and gave up the posses- 
sion of the land, in ignorance of his rights, and believing this was 
no ratification, it was not binding on him under the circumstan- 

















”? 


ces. 
The Court refused so to charge, but said to the Jury, that if 

the complainant ratified the award, he was concluded by it, unless 

the award was collusive and fraudulent. 

To which charge, and refusal to charge, complainant excepted. 








Evans and Hammnonp, for plaintiff in error. 






Ezzarp, representing Grsson, for defendants. 







By the Court—Niszet, J. delivering the opinion. 






[1.] Ir is claimed, here, that the Court erred in admitting the 
evidence of Mr. Gibson to prove the execution of the submission, 
the award, and the written ratification of the award. I cannot 
see upon what ground the exception goes. He is the subscribing 
witness to all these papers, and the very witness to be produced. 
His is the best and highest evidence, and if he can be produced, 
and can be examined, he must be produced. 1 Phillips’ Evid. 
464, 465. 

[2.] Again, it is claimed that the Court erred in admitting the 
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submission and award, because they were not pleaded. The plain- 
tiff in error insists that the defendant cannot avail himself of 
these in defence, but by plea or by his cross bill. How can this 
be so, when the complainant sets out the submission and award, 
and charges that they are void? The answer sets up the award 
in defence, it being responsive to the bill. Both the bill and an- 
swer put it in issue. There issurely nothing in this exception. 
[3.] The plaintiff in error asked the Court to instruct the Jury, 
that “If Tyler, (the plaintiff,) accepted the note, and gave up the 
possession of the land, in ignorance of his rights, and believing 
that this was no ratification, it was not binding on him under the 
circumstances.” The Court declined so to instruct the Jury, and 
that is excepted to. The note referred to and the land were the 
matters submitted to arbitration. The award was, that the de- 
fendant deliver the zote to the plaintiff, and that plaintiff deliver 
the possession of the land to the defendant: which was done, 
and thus the award was ratified by execution. Not only so, but 
the parties executed a written ratification of the award, on the 
day it was made. In the submission, it is stipulated that each 
party had the right to reject the award, and that “ nothing said or 
done is to operate against them in future, in Law or in Equity.” 
These are the circumstances of the case. Under these cireum- 
stances, the request is, that the Court charge the Jury, that if they 
believe that plaintiff accepted the note, and gave up the land, in 
ignorance of his rights, and believing that this was no ratification, 
it was not binding on him. Ignorance of the law will excuse no 
man—mistake sometimes will. (See ante,Culbreath vs. Culbreath, 
decided at Americus,in July, 1849.) Buta party cannot be relieved 
from the consequences of a mistake of the law even, unless it is 
clearly proven; and it would be a presumption, in the teeth of all 
the facts, to suppose that there was ignorance even, in this case, 
on the part of the plaintiff, of any legal rights. A submission is 
solemuly made—an award rendered—a written ratification of the 
award—an acceptance of the note awarded to him, and a surren- 
der of the possession of the land awarded to his adversary—and 
still the plaintiff claims to open the award, because of his igno- 
rance of the legal consequences of his acts. If ignorance could 
relieve him, (and it cannot,) ignorance cannot be imagined from 
these facts, all disclosed by the record. Stress was laid in the 
argument upon that stipulation in the submission, to the effect that 
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nothing said or done by either party, should operate against them 
in future, in Law or in Equity. If that is construed to mean 
that neither party should be estopped by the award, if they 
thought proper to reject it, yet still it became binding when they 
ratified it. If it is claimed to mean that each party might ratify 
and execute the award, and still open the whole to litigation 
whenever they please to do so, I can only say, that such a thing 
is too absurd to be believed or entertained for a moment. I ap- 
prehend that all the parties meant by it was, that if the award was 
finally rejected, their sayings and doings, in their efforts at an ar- 
bitration, should not be evidence against them in future litigation. 
An award is conclusive at Law,upon the parties, as to all matters 
submitted and acted upon by the arbitrators. Equity will set it 
aside for fraud and some other causes, but not for a party’s igno- 
rance of his legal rights. Certainly not under circumstances like 
those developed inthiscase. The presiding Judge instructed the 
Jury right, when he told them, that if the parties ratified the 
award, it was conclusive on them, unless it was collusive and frau- 
dulent. 

Let the judgment be affirmed. 





























No 54.—KiLueEn vs. Sistrunk and Wire. In error from Hous- 


ton. 











[1.] The Statutes of jeofails applies to and includes this Court. 


[2.] The writ of error, being our own process, is always amendable by the 
bill of exceptions, or previous proceedings had in the cause. 







[3.] It is a power incidental to every Court, to correct its own proceedings 
before final judgment. 










Issue was joined in this cause, with a motion to dismiss the 
writ, because the plaintiff in error in the writ was “ John Kil- 
len,” whereas, the bill of exceptions and transcript of the record 
showed the cause in the Court below to be against “ John Killen, 


executor of James H. Killen, deceased.” 
VOL. vir. 36 
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Counsel for plaintiff in error moved to amend the writ of error 
by the bill of exceptions. 


Kitten, and T. R. R. Coss, representing S. T. Baiey, for 
plaintiff in error. 


Warren and Hammonp, for defendant in error. 
By the Court—Lumpktn, J. delivering the opinion. 


[1.] In matters of amendment, the most liberal practice has al- 
ways been pursued by this Court. We have never hesitated to 
allow mistakes to be corrected, when it could be done without 
prejudice to the other party. In Alabama, a special Statute has 
been passed, which provides, that “All writs of error, wherein 
there shall be any variance from the original record, either in the 
name or number of the parties, the form of the action, or other 
defect, may and shall be amended and made agreeable to the re- 
cord.” Branch Bank of Mobile vs. The Administrators of Mur- 
phy, 7 Ala. Rep. 577. Our own Legislature would do well to 
enact a similar law. 

In the case before us, the bill of exceptions is right, and in 
conformity to the transcript of the record which has been sent 
up from the Superior Court. The defendant in error has been 
served with a copy of the bill of exceptions, and notified of the 
signing thereof. In the writ of error, however, “John Killen,” 
individually, is stated to be the party, whereas the bill of excep- 
tions and transcript of the record show the cause below to be 
against “ John Killen, as executor of James H. Killen, deceased.” 
If the discrepancy was between the bill of exceptions and trans- 
cript of the record, or if there were no bill of exceptions, and 
the variance was between the writ of error and transcript of the 
record, we doubt whether, in the absence of express authority, 
such as has been given in our sister State, the defect could be 
cured. 

[2.] But by the Act creating this Court, the party aggrieved is 
authorized to carry up his case, to be reviewed by bill of excep- 
tions. This he has done, and done rightly. Upon the bill of ex- 
ceptions, we have, dy rule, engrafted a writ of error, in order to 
comply with the Constitution, which requires that all causes be- 
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fore this Court shall be heard upon writ of error. The writ of 
error, then, is our own process and returnable before us. It isa 
simple application, then, to correct an error committed by our own 
officer. The Statute of jeofails, in its terms, includes this Court. 

[3.] But without it, it seems to me to be a power incidental to 
every Court, to correct its own proceedings, at any time before 
final judgment ; and this is the rule of inferior Courts’ of Com- 
mon Law. 

The writ of error refers to the bill of exceptions, as showing 
in what cause it is in the Superior Court, that complaint is made 
that manifest error was committed ; but by reference to the bill 
of exceptions, it appears that the Clerk has misstated the parties, 
in issuing the writ of error. It would seem that there could be 
no doubt, that the defect is amendable by this Court. In Knapp 
vs. Palmer, (1 Caine’s Rep. 486,) the Court allowed a certiorari to 
be amended, according to the affidavit on which it was obtained, 
by striking out the words, “trespass on the case,” and inserting 
“debt.” 

Here, we order the writ of error to be amended according to 
the bill of exceptions, by adding to the name of “John Killen,” 
“ Executor of James H. Killen, deceased.” 

Motion discharged. 


No. 54.—Joun Kitien, ex’r of James H. Kitten, plaintiff in 
error, vs. SAMUEL H. SistruNnK and Wire, defendants. 


[1.] A new trial will not be granted upon matters of fact, unless upon the 
most unequivocal evidence that injustice has been done the party com- 
plaining. Where, however, it is manifest to a reasonable certainty, that 
justice has not been done, as for instance, where gross mistakes appear in 
the calculation upon which the verdict was rendered, a new trial will be 
ordered. 

[2.] If a paper, not in evidence, be delivered to the Jury by design, by the 
party in whose favor the verdict is returned, the verdict will be set aside, 
even if the paper is immaterial. 

[3.] And where a paper, which is capable of influencing the Jury on the 
side of the prevailing party, goes to the Jury by accident, and is read by 
them, the verdict will be set aside, although the Jury may think that they 
were not influenced by such paper; aliter, where the paper is not read. 
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In Equity, in Houston Superior Court. Motion for a new trial. 


Decided by Judge Fioyp, April Term, 1849. 


On the 13th April, 1836, James H. Killen died testate, appoint- 
ing John Killen his executor. By his will, after making provi- 
sion for his wife, he desired that all the remainder of his proper- 
ty, real and personal, be sold by his executor, on some day after 
the 1st January, 1837, as he might deem best. The terms, one 
fifth cash, and the remainder in four annual instalments, with in- 
terest from the sale, so that one-fourth should fall due on Ist Jan- 
uary of each year, till all was paid. The interest on the instal- 
ments to be paid annually. By a subsequent item, he desired, 
that after the collection of the amounts for which his property 
sold, his executor should lend out the money, before the court 
house door in the town of Perry, on the first Monday in January, 
at or to the highest bidder, for one year next succeeding the let- 
ting out. 

The testator divided his whole estate between his four children, 
on their marrage or arrival at age, respectively. 

John Killen qualified as executor, and sold the property, as 
pointed out by the will, on 8th January, 1836. 

In 1844, Samuel H. J. Sistrunk, who married one of the daugh- 
ters and legatees, and his wife, filed their bill against John Killen, 
for an account. Among other things, the bill charged that John 
Killen, as executor, did lend out the money of the estate, at pub- 
lic outcry, at an average rate of interest per annum of 32 per 
cent.; that by renewals and private loans, he continued to keep 
the money of the estate at large usurious interest, from the date 
of the sale till the year 1843; that the executor had purchased 
negroes with the money of the estate, and afterwards sold them 
at large profits; that the returns of the executor were ambiguous, 
incomplete and untrue. The bill contained other allegations of 
improper conduct, not necessary to the proper understanding of 
this case. 

The answer admitted that the executor did lend out the money 
of the estate once at public outcry, and afterwards kept it out at 
the best interest he could get, but from the great hazard attend- 
ing the public letting, he felt it his duty to abandon it. The de- 
fendant admitted that he had received, in usurious interest upon 
the money of the estate, $5,825, and that the whole amount 
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of lawful and usurious interest received by him amounted to 
$12,624 75. The answer stated, that from the unsettled and em- 
barrassed state of the people, during a part of the time, it was 
unsafe for him to lend out the money, and that large amounts 
were thus unemployed onhis hands. The answer stated, that the 
returns of the executor were correct, and those returns embraced 
all the interest, lawful and usurious, collected by defendant; that 
in spite of his efforts to the contrary, he had sustained losses, 
mostly from purchasers at the sale subsequently becoming insol- 
vent, to the amount of $3,600. The answer denied the purchase 
and sale of negroes, on speculation, with the money of the estate; 
averred the inability of defendant to state the amount or rate of 
interest received by him on each loan, but admitted that it varied 
from 8 to 30 per cent. 

Upon the trial, complainant proved by William Holoman, that 
he borrowed $150 of John Killen, at 16 per cent—renewed once 
at 20 percent. James E. Duncan borrowed $5000, in February, 
1847, at 10 per cent. Silas Rawls proved that the average inter- 
est, at the public letting, was from 25 to 27 per cent. which letting 
took place in 1838 or 1839. C. J. Staley borrowed 5 or $600, at 
20 per cent.—renewed annually for 4 or5 years. “ At each re- 
newal defendant always proposed to renew at what others paid 
him.” Charles H. Rice testified, that twenty per cent. might be 
considered as an average rate paid in Houston County, during the 
years from 1837 to 1846. He was one of the purchasers at the 
sale of the money, and gave 18 or 20 per cent. Other testimony 
was before the Jury, on other points not necessary to be refer- 
red to. 

The Jury returned a verdict for complainant for $4,521 25. 
Among the papers returned by the Jury, was a paper under the 
certificate of the Clerk of the Court of Ordinary, setting forth all 
the debits and charges against the defendant, without any of his 
credits or disbursements. This paper was not in evidence, nor 
offered in evidence.* 

The Jury furnished to the counsel of both parties the following 
calculation, on which their verdict was rendered : 





*It is due to the counsel to state, that there was no pretence or suspicion 
that this paper was intentionally sent out with the Jury.—[Rep.] 
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Paid estate of Cutts, $852+421 86 


Inventory, $2,128 52—less bad debts, $281 27.... 1,847 
Interest at 8 per cent. to 1837—these itemssurplus.. 147 








Amount of sale bill, $25,355 81~5 
Deduct Cutts’ debt 


Inventory, less bad debts 


Sale bill and inventory, available 
Interest at 16 per cent. to January, 1838 


Interest and principal 
Cotton sold in Savannah 
Cash on hand 


1210 00 
Interest at 16 per cent. to January, 1838.. 193 60 


1,403 60 1,403 60 


7,951 27 
Cotton of 1836 $768 07 
Public house, &c 


799 17 
Interest at 16 per cent.to January, 1838.. 127 86 


927 03 927 03 


8,878 30 
Disbursements in 1836, $961 64, and ’37, $5,984 80 6,946 44 


ee 


1,931 86 
1st instalment, with 8 per cent. interest 5,476 85 


7,408 71 
Interest to 1839, at 16 per cent 1,185 38 


8,594 09 











DECATUR, AUGUST TERM, 1849. 287 


Killen vs. Sistrunk and Wife. 


Deduct disbursements of 1838.................. 1,991 46 






















6,602 63 
2d instalment, with two years’ interest, at 8 per ct.. 5,883 54 










12,486 17 
Interest to 1840, at 16 per cent.................. 1,997 78 











14,483 95 
Deduet disbursements for 1839.................. 1,543 35 







12,940 60 





Quetielf lend cold tm Tiees . .«<oscacsnccescesnes 







—_ 


13,587 60 
3d instalment, with three years’ interest, at 8 pr. ct.. 6,288 23 







19,875 83 
Interest up to 1841, at 16 per cent............... 3,180 12 








23,055 95 
Deduct disbursements of 1840.................. 








22,554 55 
4th instalment, with 4 years’ interest, at 8 per ct.... 6,693 92 











29,248 47 
Interest to 1842, at 16 per cent.................- 4,679 74 











33,928 21 
Deduct disbursements of 1841................20. 1,003 25 








32,924 96 
Balance proceeds Lee pee ee me 600 00 
Proceeds stud colt and notes...............2..--- 











33,657 21 
Interest up to 1843, at 16 per cent.............. 5,385 14 






39,042 35 
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Deduct disbursements 1842 2,032 44 








37,009 91 
Int. to lst paym’t to compl]. March 22, ’43,at8 pr. ct. 680 32 


37,690 23 
Deduct commission on $7,127 85, at 10 percent... 712 98 


4)36,977 25 


Distributive share of each legatee 9,244 31 
Deduct pay’t to compl’t, March 22, 1843 2,613 91 


6,630 40 
Interest half month, at 8 per cent 


6,652 50 
Deduct payment to complainant 1,093 77 


5,008 73 
Interest 7 months, to November 8, 1843 


5,818 12 
Deduct amount paid complainant 


5,718 12 
Interest 1 month, at 8 per cent 38 12 


5,756 24 
Deduct 2d payment made complainant 845 00 


4,911 24 
Interest for 14 month at 8 per cent 49 11 


4,960 35 
Deduct payment made complainant, Jan. 22, 1844.. 614 00 


4,346 35 


Complainant’s interest in Ball debt 


4,505 42 
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Deduct complainant’s part bad debts............ .. 7150 00 





3,755 42 
Deduct excess paid complainant, Martha Ann..... 334 13 


ee 


3,421 29 
Interest from Jan. 22, 1844, for 44 years, at 8 per ct. 1,231 60 
















4,652 89 






Deduct com. on pay’t to compt........-.---+---- 






$4,521 23 

Commissions on several annual disbursements included and cre- 
dit given defendant therefor.” 

The returns of the executor, which were in evidence before 
the Jury, were somewhat confused as to the amount he was enti- 
tled to as a credit, for the item charged as “ Cutts’ debt.” The 
calculation of the Jury allowed all that was claimed by the de- 
fendant. 

Counsel for defendant moved a new trial on the following 
grounds: among others— 

1st. That the Jury disregarded the instructions of the Court, 
and the evidence, and in their account charged the defendant 
with compound interest upon the whole estate in his hands, at the 
rate of 16 per cent. per annum. ; 

2d. The Jury disregarded the defendant’s answer, responsive 
to complainant’s bill, wherein he stated he had realized upon the 
funds of the estate $5,825, and no more, in usury and compound 
interest, and by their calculation charged him with a far greater 
sum—there being no evidence to contradict or disprove the an- 
swer. 

3d. The Jury charged the defendant with 16 per cent. interest 
upon the whole amount ascertained to be in his hands at the be- 
ginning of each year, together with the receipts of the same, be- 
fore deducting his disbursements, thereby charging the defendant 
with compound interest, at 16 per cent. on his necessary disburse- 
ments, and during the year 1843, charged interest from one dis- 
bursement to another. 

4th. The Jury calculated interest at 16 per cent. on the whole 
estate, including bad and insolvent debts, and at the close of the 

VOL. Vil. 37 
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account, only deducted the principal of such bad debts, thereby - 
charging the defendant with large sums of interest which he never 
realized. 

5th. Because the Jury found contrary to equity and against 
law. 

6th. Because the Jury had before them the beforementioned 
paper, which may have influenced their decisioa. 

The Court granted arwle nisi, but on hearing a motion to make 
the rule absolute at April Term, 1849, refused to grant a new 
trial; at the same time ordering the cumplainant to enter a re- 
mitter on the verdict of the Jury, for the amount of the principal 
of the bad debts. 

Upon deciding the said motion, the Court held, that from the 
answer of defendant, admitting he had charged high interest, 
ranging from 8 to 30 per cent. and from the evidence, the Jury 
were justified in striking an average, and charging defendant 
therewith, and especially as defendant had failed to show what 
per cent he had realized, and upon what amount, and for what 
time. 

To which several rulings and decisions of the Court, counsel 
for defendant excepted. 


S. D. Kitten, and T. R. R. Coss, representing S. T. Battey, 
for plaintiff in error. 


E. Warren and A. Hammonp, for defendants in error. 
By the Court.—Lumpkin, J. delivering the opinion. 


[1.] We have carefully examined the calculation of the Jury, 
upon which their verdict was rendered, and_ detect in it the 
most palpable mistakes. They charged the, executor with the 
whole amount of assets which came to his hands, with interest 
thereon, at the rate of 16 per cent. compounded annually, without 
first deducting, at the beginning of each year, the amount of dis- 
bursements for the current expenses of the year. In one in- 
stance, i.e. in 1836 and 1837, the disbursements, amounting to 
$6,940 44, seem not to have been deducted till the end of the se- 
cond year; so that there is one year’s interest or more too much, 
at the rate of 16 per cent.on each item of yearly expenditure, 
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making in the aggregate, between two thousand and twenty-five 
hundred dollars. In order to do justice both to the estate and the 
executor, the rule laid dowa in the leading case of Granberry vs. 
Granberry, (1, Wash. 246, 249,) was, that the executorial accounts 
ought to be closed at the end of each year, and interest allowed 
upon the balance, whether for or against the executor; but the 
Court ruled, that such interest ought not to be carried to the ac- 
count of the succeeding years, so as to convert interest into prin- 
cipal; and this rule has been generally approved in subsequent 
cases. See 3 Munf. 29. It is only necessary to say, that it has 
been grossly disregarded inthis finding. Interest has been calcu- 
lated on the receipts from the beginning of the year, the amount 
of the annual disbursement for the current year taken off, and the 
balance of interest, often running up to many thousand dollars, 
converted into principal, and made to bear interest again for the 
ensuing year, at the rate of 16 per cent. 

Again, the amount of interest charged against the executor in 
the calculation of the Jury, is about $17,000. From this, sub- 
tract the interest on the disbursements, as improperly computed, 
and it still leaves, say $15,000 of interest, on which the executor 
is entitled to ten per cent. commissions under the Statute ; where- 
as, in the estimate, $700 only is credited, making thereby a differ- 
ence against the executor of upwards of $800. This, added to 
the other mistake, will show in these two prominent items alone, 
an error of more than three thousand dollars against the defend- 
ant. This, of itself, would be ground enough to remand the 
cause for a new trial. 

I will advert, briefly, to one other matter. The Court, in its 
decision upon the motion for a new trial, directed a remitter to be 
entered on the decree by the complainant, for one-fourth of the 
amount of bad debts, lost by the executor. The amount of bad 
debts, as appears from the answer, is $3000; one-fourth of which, 
viz: the share of the complainant, would be $750; but by an in- 
spection of the calculation it will be seen that this sum is credited 
already by the Jury. The record shows, that an order was sub- 
sequently passed, directing the sum of $336 82, to be written off 
the verdict, which is ascertained to be the precise difference be- 
tween the decree and the report of Messrs. Rutherford & Prin- 
gle, the auditorsappointed by the Court to investigate this matter 
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and report, pending the application for a new trial. We see 
nothing in the record to justify this order. 

The error committe by the Jury,’on this branch of the case, 
was this: in not allowing interest at the rate of 16 per cent. per 
annum upon the $750, from the time when these insolvent debts 
fell due, from which time the executor was made chargeable with 
that amount of interest in the calculation. 

We have been called on, in the argument, to look through the 
entire transcript, voluminous as it is, to see whether there be not 
inaccuracies in favor of the executor, sufficient to set off those 
against him, so as to let the verdict stand, as in that event no in- 
justice would have been done. 

This would be devolving more labor and responsibility upon 
the Court than perhaps is legitimate or proper. Still we have, 
tothe best of our ability, within the limited time allotted to us, 
looked through the bill, answer, exhibits and evidence, and the 
only discovery which we have made is, the probable error in the 
amounts credited to the executor, as having been paid by him to 
the heirs of Joseph Cutts, deceased. The Jury allowed him, at 
the outset of their calculation, $1,272 86, in addition to the sum 
of $1600 and upwards, included in his returns to the Ordinary, 
as having been paid on the same account. This was likely an 
oversight. It will be remarked, that James H. Killen was the 
executor of Joseph Cutts, and’ John Killen is both executor of 
James, and administrator, de bonis non, cum testamento annexo, of 
Cutts. We believe there is some mistake as to these disburse- 
ments. We are convinced that the executor did not advance 
$2,800 to the Cutts family out of the assets of James Killen’s es- 
tate. We should not be surprised if, upon a thorough examina- 
tion, the true credit dwindled down greatly below that sum. Still 
there is too much uncertainty surrounding this business to make 
it the foundation of any judgment, farther than to call particular 
attention to it in the future investigation which we shall direct to 
be instituted. The mystery and confusion which at present over- 
hang and cloud it, can only be explained by extrinsic evidence. 
It is impossible to arrive at any satisfactory result from the re- 
cords of the Ordinary. Proof can be procured as to the number 
of the Cutts family; which of them were paid off in whole, or in 
part, by James Killen, in his lifetime, and which by John Killen, 
since his brother’s death. Whether or not any assets belonging 
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to the estate of Cutts came into the hands of John Killen, by rea- 
son of his representation of James Killen’s estate, or otherwise, 
&c. 

I would remark, that the basis of the calculation of the J ury is 
avery severe one. To charge a trustee with the whole amount 
of assets, which from time to time have come to his hands, amount- 
ing, altogether, to some $35,000, with 16 per cent. interest there- 
on, compounded annually, is a more stringent rule than I have 
ever known adopted, after a practice of near thirty years. I 
find none such in the books; and it is one which I must believe 
cannot fail to do injustice to the executor. Nor do we think the 
evidence adduced by the complainants, warranted the adoption of 
such a rule, in opposition to thesworn statement of the defendant 
in his answer, as to the actual amount of interest, legal and usuri- 
ous, received by him. He agreed to be made chargeable with 8 
per cent. interest, compounded annually, and $5,825 of usury. 

Is a trustee liable for illegal profits? If so, and it is recovered 
out of him, he should undoubtedly be indemnified by the cestut 
que trust, on account of his liability over to those from whom he 
has received it. Every dollar of this usury may be sued out of 
him. And had he continued to do as he commenced, and what he 
is now blamed for not doing, spread out in his annual returns the 
amount of usurious interest collected from each debtor, he would 
. have furnished record evidence against himself, from which there 
could have been no escape. I repeat then, that if, upon the prin- 
ciple that the trustee is responsible for all he makes on the trust 
fund, lawfully or otherwise, it is sought to charge him beyond the 
amount admitted in his answer, it is incumbent on the complain- 
ants, to prove that he actually collected more. The fact that cer- 
tain witnesses testify, that in transactions between them and the 
executor, he charged 16 or 20 per cent; and he stated that this 
was his usual rate ; and that this was the usual rate of interest in 
that section of the country, at the period when this estate was ad- 
ministered ; and that he sold money at auction, as directed by the 
will of the testator, at from 8 to 27 per cent. does not contradict 
necessarily, the answer of the defendant, as to the amount of usu- 
ry actually received by him. To charge him with a larger sum 
than he admits he made, the testimony must show that he made 


more. 
Under all the facts and circumstances of this case, we have con- 
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cluded that the following mode of settling the accounts of the ex- 
ecutor, would be equitable, both to him and the distributees : 
Charge lawful interest on all the sums which come to his hands, 
compounding annually, first deducting at the beginning of the 
year, the amount of expenditure for the current year. Add to 
this the usury admitted to be due, with lawful interest thereon, 
from the time of filing the answer, unless the complainants can 
show, by sufficient proof, that the executor ought to be held re- 
sponsible for a larger sum. 

Even a rule so rigid as this, will deter many a prudent man— 
indeed, nearly the whole of that class of men, to whom it is most 
desirable that the management of estates should be entrusted— 
from undertaking the office of executor, administrator and guar- 
dian. 

[2.] As to the 7th ground taken in the Court below, on the appli- 
cation for a new trial, viz: that the Jury had before them, a pa- 
per setting forth all the charges taken from his returns to the 
Court of Ordinary, against the executor, without any of his cred- 
its, and which was not in evidence on the trial, it is needless, per- 
haps, to consider it. It may not be amiss, however, to remark, 
that if a paper, not in evidence, is delivered to the Jury by de- 
sign, by the party in whose favor the verdict is returned, the 
verdict will be set aside, even ifthe paper is immaterial; and 
this, as a proper punishment for the party’s misconduct. State . 
vs. Haskell, 6 N. H. R.360,1. Chitty on C. L. 3d Am. ed. 633, 
634, and notes. Rex vs. Burdett, 1 Ld. Raym. 148. 

[3.] So, where a paper, which is capable of influencing the Ju- 
ry, on the side of the prevailing party, goes to the Jury by acci- 
dent, and is read by them, the verdict will be set aside ; although 
the Jury may think they were not influenced by such paper, it 
being impossible for them to say what effect it may have had on 
their minds. If it was not read, it is the same thing as though it 
had not been delivered. Hix vs. Drury, 5 Pick. R. 297. 

The case of Benson vs. Fish, (6 Greenl. 141,) was very similar 
to this. A paper drawn up by the plaintiff, containing items and 
statements, exhibiting the amount of damages to which he 
claimed tobe entitled, was passed to the Jury, with other pa- 
pers in the case, although they did not regard it as evidence reg- 
ularly before them. It was prepared by the plaintiff, to aid his 
counsel in the argument; and there is reason to believe that it 
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went to the Jury, by mistake and accident. Nevertheless, the 
Court held, it furnished a well-founded objection to the verdict, as 
it was calculated to influence the decision of the Jury. 

The case of Sargent vs. Roberts, (1 Pick. R. 337,) is a strong 
illustration of the solicitude with which every statement or com- 
munication with the Jury, not made in open Court, and in the 
presence, and with the knowledge of the parties or their counsel, 
isexcluded. A new trial was granted, because the Judge, after 
the Court was adjourned, wrote a letter to the Jury, respecting 
the cause which had been committed to them, which he directed 
them to bring into Court with them, to be filed with the papers ; 
and the substance of which, it was admitted, was wholly unexcep- 
tionable. The Court acted upon the opinion, that any communi- 
cation at all, was improper, and that for that reason, the party 
against whom the verdict was, was entitled to a new trial. 

New trials are sometimes indispensable for the purpose of ob- 
taining the ends of substantial justice. But the important right of 
trial by Jury, should not be disturbed, unless upon the most une- 
quivocal evidences of injustice to the party who complains; oth- 
erwise, the rights of the Jury would be literally transferred to the 
Courts, and they, instead of the Jury, would become the triers of 
facts, in contravention of one of the leading features, clearly ex- 
pressed, in our political association. However, if it is manifest 
to a reasonable certainty, that justice has not been done, the 
Courts are bound to interfere and give the party another oppor- 
tunity of having his cause re-examined, especially, where there 
have been contradictory verdicts, as in the present case, differing 
some seventeen hundred dollars in amount. Walker, 97. 

Our determination is, therefore, to remand this cause, with the 
following instructions, to wit: 1. That it be referred to auditors, to 
be appointed by the Court, who shall hear testimony and report 
upon the case, and which report, when sanctioned by the verdict 
of the Jury, shall be final and conclusive, either party being at lib- 
erty to controvert any matter of law or fact contained therein, 
before said Jury. 2. That the auditors, in ascertaining the amount 
in the hands of the executor, charge him with the various sums 
which he has received from time to time, with eight per cent. in- 
terest thereon, compounded annually—first deducting therefrom 
the current expenses of each year; and in addition thereto, the 
usury admitted by the defendant in his answer to have been re- 
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ceived by him, with eight per cent. interest thereon, from the 
time when his answer was filed—unless it can be shown by suffi- 
cient testimony, that he-has collected, and ought to be made char- 
geable with a larger amount. 3. That the fact that several wit- 
nesses testify, that they paid to the executor a certain rate of in- 
terest on loans, and that he stated that this was his customary 
charge, and that it was the rate of interest usually paid in that 
part of the country, at the period when these transactions took 
place; and that the executor sold money at public outcry, as di- 
rected by the will of the testator, at from 8 to 27 per cent. prem. 
does not necessarily controvert the answer of the defendant as to 
the amount of interest actually collected by him. 4. The audi- 
tors will direct their attention, particularly, to the various items 
in the returns of the executor alleged to havg been paid out to the 
heirs of Joseph Cutts, deceased, and find which of these are legit- 
imate credits in his favor, and which not. 





No. 55.—Rosert Bonner, plaintiff in error, vs. ALFRED WEL- 
BORN, defendant. 


[1.] Whether the Act of 1791, requiring license for keeping a tavern or 
house of entertainment, requires a license to keep a tavern without retailing 
spirituous liquors. Quere? 

[2.] Tavern or house of entertainment, as used in the Act of 1791, held to be sy- 
nonymous; and that the word tavern in that Act, is intended to mean the 
common inns of the Common Law. 

[3.] One whose business it is to rent houses, and furnish board, lodging and 
entertainment for a season, at a watering place, to the visitors who resort 
there: Held, not to be the keeper of a tavern, or house of entertainment, in 
view of the Act of 1791. 

[4.] One who is the owner of medicinal springs, and uses them as a source of 
revenue, by furnishing houses, board, lodging and entertainment to those 
who resort to them, is entitled to sue in that character, for damage done him, 
in the construction of a nuisance by which the public are deterred from vis- 
iting his springs, and his profits are thereby reduced. 


[5.] Nuisance defined. 
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[6.] In an action on the case for damages done by a nuisance, it is only nec- 
essary for the plaintiff to prove possession of the property injured. 

[7.] The alienee of the person who erected the nuisance, is liable for the con- 
.tinuance of the nuisance, but only on request to abate it. 


[8.] In an action by the alienee of the person first injured by a nuisance, 
against the person who first erected it, it is not necessary to aver or provea 


request to abate it. 


Assumpsit, in Merriwether Superior Court. Tried before 
Judge Hitt, February Term, 1849. ; 


In 1843, Alfred Welborn erected a mill-dam on his own land, 
adjoining the property known as the Merriwether Warm Springs, 
then the property of Seymour R. Bonner. In 1845, Seymour R. 
Bonner sold and conveyed this property to the plaintiff in error, 
_ Robert Bonner. 

Iu 1847, Robert Bonner brought an action against Alfred 
Welborn, alleging that he had been damaged $20,000. 

“ For that, whereas your petitioner, before and at the time of 
the committing of the grievances by the said Welborn, hereinafter 
mentioned, was and from thence hitherto has been and still is law- 
fully possessed of a certain tract of land, (describing it) contain- 
ing six hundred acres, more or less, known as the Warm Springs, 
in Merriwether County; that upon and issuing out of said prem- 
ises is a bold spring of warm water, possessing valuable mineral 
qualities, and celebrated for its cures of very many diseases to 
which the human family are subject ; attached thereto are exten- 
sive and commodious baths, together with a large hotel and a num- 
ber of small buildings, all of which have been erected and fitted 
up, at great expense, for the accommodation of the crowd of vis- 
itors, who, for the last ten years, next before the committing of 
the grievances hereinafter mentioned, resorted to said springs 
for both comfort and health; the same, before the committing of 
said grievances, being remarkable for its pure, healthy and salu- 
brious atmosphere, and the uninterrupted and extraordinary 
health of its inhabitants and visitors, in consequence of which a 
great number of persons were induced, annually, to visit the same, 
and spend the summer and fall months. Your petitioner, at the 
time of committing said grievances, pursued, exercised and car- 
ried on and had done so a long time previous thereto, the busi- 

ness of furnishing said visitors with houses, boarding, lodging, at- 
VOL. vi. 38 
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tention, &c. and for so doing, he received, as a compensation, an- 
nually, for several years, to wit: for the space of four years, be- 
fore the committing of said grievances, the sum of twenty thou- 
sand dollars, one half of which was net, and a profit, after paying 
the expenses of the establishment ; thus rendering the possession 
and enjoyment of the premises of the yearly value of ten thousand 
dollars. By reason thereof, before and at the time of the com- 
mitting of said grievances, your petitioner of right, ought to have 
used and enjoyed, and still of right, ought to have and enjoy the 
benefit and advantage of said springs, as a popular and fashiona- 
ble watering place, and the custom and patronage of the visitors 
thereto, and the profits arising therefrom. Yet, the said Alfred 
Welborn, well knowing the premises, but contriving, and wrong- 
fully and unjustly intending to injure and prejudice your petition- 
er in this respect, and wholly deprive him of his said business, and 
destroy the use, benefit and advantage of said situation, and to de- 
ter and prevent visitors from resorting to the same, and thus to 
hinder and prevent your petitioner from receiving the benefit and 
advantage of entertaining said visitors, and the use and benefit of 
the premises so possessed as aforesaid by him in so ample and ben- 
eficial a manner as he had done theretofore, and of right ought 
to have done, and to injure.him in his said business, which he had 
for a long time before, and still doth exercise, and carry on on said 
premises, which he, your petitioner, was so possessed of, with the 
appurtenances as aforesaid, and so exercised aud carried on his 
said business thereon as aforesaid, to wit: on the Ist day of No- 
vember, 1843, and on divers other days and times, between that 
time and the commencement of this suit, the said Alfred Welborn 
wrongfully and unjustly erected a mill-dam in a short distance, to 
wit: within the space of four hundred yards of said springs, ho- 
tel and houses, of which your petitioner was possessed as afore- 
said; and then and thereby caused the water to cease to flow, but 
to stagnate and to overflow the banks of the creek, and fill the 
low land, by which a large quantity of timber was and is destroy- 
ed, and in a state of decay, in consequence of which, the atmos- 
phere at and around said premises, springs and houses, before that 
time so pure and healthy, has become and rendered impure and 
unhealthy, and said premises exceedingly unhealthy, and wholly 
and totally unfit for a summer residence, so much so, as to deter 
and prevent the public, during the last ‘season, to wit: from the 
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first day of June last (1846) to the first day of last November, from 
visiting said springs, and remaining there as the guests of your pe- 
titioner, as they had heretofore done, and would have done, but 
for the erection of and keeping up said mill-dam. And your pe- 
titioner, by means and by reason thereof, has been and was pre- 
vented, from the first day of June last, to the said first day of No- 
vember, pursuing, following and carrying on his said business, in 
so large, extensive and profitable a manner as he might and other- 
wise would have done; but has been thereby, for and during the 
time last aforesaid, deprived of the use and enjoyment of his said 
possessions, and of all the profits, benefits, gains and advantages, 
which he otherwise might and would have made by carrying on 
his said business thereon, as aforesaid, to the damage of your pe- 
titioner, the aforesaid sum of twenty thousand dollars.” 

The second count was similar to the first, the petitioner alleg- 
ing a continuance of the nuisance, and that he exercised “ the bu- 
siness of entertaining, boarding and lodging the visitors at said 
springs.” 

An amended count was similar in all its allegations, but set out 
at length the names of the visitors who were deterred by the 
wrongful act of the defendant, from visiting the springs. This 
count farther alleged, that by means thereof, the petitioner and 
his family were made sick and diseased, and thereby incurred 
great expense, trouble and bodily pain. 

A second amended count was, in all its allegations, similar to 
the first, except that it alleged the plaintiff to be the owner of the 
premises, and that many of his guests, by reason of the unhealth- 
iness of the springs, left before the season was over; besides, ma- 
ny others, whose names are mentioned, were deterred from com- 
ing altogether. 

Upon the trial, at February Term, 1849, the testimony of the 
book-keeper and the books of plaintiff were offered in evidence, 
as well as the testimony of sundry persons who were in the habit 
of visiting the springs, for the purpose of showing the amounts of 
receipts for the year 1845 and those of 1846, and to show that the 
cause of the large decrease ($11,000) was the sickness and appre- 
hension of sickness arising from the mill-dam and pond of defend- 
ant. 

The testimony was objected to by defendant, on the ground 
that the plaintiff had not shown that he had applied for and ob- 
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tained a license to keep a tavern or public house, as required by 
the Statutes of Georgia. 

The Court sustained the objection and plaintiff excepted. 

Plaintiff then offered in evidence the records of the Inferior 
Court of Merriwether County, to show that license to retail spir- 
ituous liquors had been granted him, and that he had complied 
with all the requisitions of the law, to obtain such retail license. 

The Court rejected the evidence, and plaintiff excepted. 

Much testimony was introduced to show the commencement 
and character of the sickness at the springs, and that it was pro- 
duced by the pond of defendant. A brief of it here is unnecessa- 
ry. No request by the plaintiff to defendant to abate the nuis- 
ance. was proven. 

The Court charged the Jury, that the erection of the mill-pond 
by defendant, on his own land, being a lawful act, it was necessa- 
ry that the plaintiff should request the defendant to abate it, or 
give notice to that effect, before he could maintain this action; 
and the mill-dam, as shown by the proof, having been erected be- 
fore the plaintiff purchased the land, or went into possession of 
the springs, he could not maintain this action for its erection or 
continuance, until he had requested the defendant to take it down. 

To all of-which charge, defendant excepted, and upon these 
several exceptions, error was assigned. 


W. Doveuerty, for plaintiff in error, cited— 


3 Bac. Abr. “ Inns.” 5 Ohio, 324. 5 Modern, 427. 12 Mod- 


ern, 254. 
Penruddock’s case, Coke’s Rep. 176. 10 Mass. 77. Willes’ 


Rep. 583. 33 Eng. Com. Law Rep. 315. 
O. Warner, for defendant, cited— 


8 Term, 303. 2 Leigh, N. S. 1395. 7 Eng. Com. Law, 121. 
1 Bos. §& Pul. 264. 1 Maule & Sel. 593. Carthew, 252. 17 
Mass. Rep. 258. 18 Eng. C. L. 304. 6 Hill, N. Y. 524. 

2 Greenleaf’s Ev. 385. 1 Stewart, 133. 

The Court, not being unanimous, delivered their opinions serz- 
atm. 

By the Court—Nisset, J. delivering the opinion. 


The first assignment charges error in the decision of the presi- 
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ding Judge, in ruling out the testimony which went to show the 
receipts and profits of the Warm Springs establishment, in 1845, 
and in 1846, and the reasons for the difference in the amount of 
receipts for these two years; and in ruling -out the testimony of 
certain witnesses, going to show that they, (the witnesses,) were 
deterred from visiting, and kept away from the Springs, by the 
sickness there in 1846, and on account of a mill pond erected by 
the defendant in error. 

The decision was based upon the assumption, that the plaintiff 
brings his suit, in character.of keeper of a tavern, or house of en- 
tertainment. Suing in that character, the Court held that the ev- 
idence was inadmissible, to show damages, until he had first shown 
compliance with the Act of 1791, in taking out a license to keep 
a tavern, or house of entertainment. The proposition with which 
the defendant starts, is not controverted, to-wit: that he who sues 
for damages done to.him in a particular business, possession or 
calling, must, before he can recover, prove that he is lawfully en- 
titled to exercise it. I admit that the Act of 1791 requires that 
license shall be taken out, and bond and security given, before 
one can exercise the business of keeping a tavern, or house of en- 
tertainment, lawfully. If the plaintiff is the keeper of a tavern, or 
house of entertainment, in the contemplation of the Statute, and 
sues in that character, for damage done to that calling, then, the 
testimony was properly rejected, because, although he had a li- 
cense to retail liquors, he had no license, it is conceded, to keep 
a tavern. Without a license, I admit, an action cannot be main- 
tained, for damages done to the calling of a tavern-keeper, in the 
meaning of the Statute. Thus, it becomes of the most vital im- 
portance, in this discussion, to determine in what character the 
plaintiff sues, and what rights are claimed as having been violated. 
This is to be settled, alone, by reference to the declaration. There- 
in, and no where else, is to be found the grounds of his complaint 
—the right in which he sues—the character which he bears. I 
assume, and will undertake to show, that the plaintiff has not 
brought this action for damages which he has sustained in his bus- 
iness, as tavern-keeper, or keeper of a house of entertainment. Let 
us, then, advert to the first and main count in the declaration. 

The declaration states that the plaintiff is lawfully possessed of 
several lots of land, in one body, amounting to about six hundred 
acres, lying in the County of Merriwether, known as the Warm 
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Springs; that upon, and issuing out of these premises, is a bold 
spring of warm water, possessing valuable mineral qualities, and 
celebrated for its cure of very many diseases to which the human 
family are subject; attached thereto are extensive and commodi- 
ous baths, together with alarge hotel, and a number of small build- 
ings; ail of which have been erected and fitted up at great ex- 
pense, for the accommodation of the crowds of visitors who, for 
the last ten years, have resorted to said springs, for both comfort 
and health; the same being, before the grievances mentioned, re- 
markable for its pure, healthy and salubrious atmosphere, and the 
uninterrupted and extraordinary health of its inhabitants and visi- 
tors; and in consequence of which, a great number of persons 
were induced, annually, to visit the same, and spend the summer 
and fall months. The declaration proceeds to state, that. at the 
time of committing the grievances complained of, the plaintiff pur- 
sued, exercised and carried on, and had done so, a long time pre- 
vious thereto, the business of furnishing said visitors with houses, 
boarding, lodging and attention, &c.; and for so doing, received, 
as a compensation, annually, for several years, to-wit : for the space 
of four years, the sum of twenty thousand dollars, one half of 
which was net profit. By reason whereof, he, of right, ought to 
have used and enjoyed, and still, of right, ought to have and enjoy, 
the benefit and advantage of said springs, as a popular and fash- 
ionable watering place, and the custom and patronage of the visi- 
tors thereto, and the profits arising therefrom. The declaration 
then proceeds to charge, that the defendant, well knowing, &c. 
but contriving, &c. to injure and prejudice the plaintiff, and 
wholly to deprive him of the profits of said business, and destroy 
the use and benefit of said situation, and to deter and prevent 
visitors from resorting to the same; aud thus to hinder and pre- 
vent the plaintiff from enjoying the benefits and advantages of en- 
tertaining said visiters, and the use and benefit of the premises so 
possessed by him, in so ample and beneficial a manner as he had 
done theretofore ; and to injure him in his said business, which 
he had a long time before, and still doth exercise and carry on 
on said premises, which he was so possessed of, with the appurte- 
nances aforesaid, did, on the first. day of November, 1843, &c. 
&c. wrongfully and unjustly erect a mill-dam, within four hun- 
dred yards of said springs, hotel and houses, and then and there- 
by caused the water to cease to flow, and to stagnate and over- 
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flow the banks of the creek, and to fill the low-lands, by which 
a large quantity of timber was destroyed, and in a state of decay; 
in consequence of which, the atmosphere at and around said 
premises, springs and houses, before that time so pure and heal- 
thy, has beeome, and is rendered impure and unhealthy, and said 
premises exceedingly unhealthy, and wholly unfit for a summer 
residence ; so much s0, as to deter and prevent the public, during 
the last season, to-wit, &c. from visiting said springs, and re- 
maining there as the guests of the plaintiff, &c. The declaration 
farther states, that by. reason thereof, the plaintiff has been pre- 
verted from carrying on his said business, so profitably as he 
would have done, but has been deprived of the use and enjoy- 
ment of his said possessions, and of all the profit, benefit and ad- 
vantages and gains which he otherwise might and would have 
made, by carrying on his said business, &c. to the damage, &c. 
&c. Wherefore, &c. 

In another count, the same cause ofaction, in the same way, is 
set out, with minuter specifications. There is, also, a count for 
damage done to the health of the plaintiff and his family, and for 
costs of medical attendance, &c. 

[1.] The lowest view which I can take of this action, is an ac- 
tion for damages done to the plaintiff, by the nuisance erected by 
the defendant, in his business. That business: is the furnishing 
board, lodging and attention, and houses, to such persons as, du- 
ring the summer and fall months, might resort to the Warm 
springs, for pleasure, or for the use of the waters for their me- 
dicinal qualities. Owning the premises, and having prepared the 
necessary means, to-wit: houses, a hotel, baths, &c. he was en- 
gaged in the business of renting his houses, and boarding, and 
lodging, and entertaining, for a season, that is, for the fall and 
summer months, such persons as might resort to the springs. 
Such is described to be his vocation. Now, conceding that this 
is the character in which the plaintiff sues, is he the keeper of a 
tavern, or house of entertainment, within the meaning of those 
terms inthe Statute? The Statute of 1791 enacts, that any per- 
son or persons wishing to keep a tavern, or house of entertainment, 
may petition the Justices of the Inferior Court, who are empowered, 
after considering certain things, to issue to such persons, a license 
for a year, which may be renewed, provided the petitioners shall 
give bond and security for keeping an orderly house, with good 
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and sufficient accommodations for travellers, their horses and at- 
tendants, 

The Act farther makes it the duty of the Justices of the Inferior 
Court, annually, to establish the rates to be paid at taverns, which 
rates the tavern-keeper shall put up in the public entertaining room, 
and there keep for the year; and a penalty is prescribed for over- 
charging. Such are, in substance, the provisions of the Act of 
1791; an Act which has grown into disuse, except so far as a li- 
cense to retail liquors is concerned. It is still, however, on 
the Statute book, and isa Jaw of the land. 

I doubt whether the words, or house of entertainment, in this 
Act, were intended to enlarge its application, so as to make it to 
include another class of subjects, different from those included in 
the word tavern. They appear, rather, to be only a different’ 
form of expressing what is meant by tavern. 

[2.] Tavern, or house of entertainment, is analternative form of ex- 
pression, not unfrequently used, with a view to greater perspicu- 
ity. Asifit were expressed thus: tavern, or iz other words, house of 
entertainment. I do not put forth this verbal criticism as of much 
value. I am well satisfied, that in the legal significance of these 
words, in this Act, a tavern isa house of entertainment, and a 
house of entertainment is atavern. Sce Wortham vs. Common- 
wealth, 5 Rand. 669. Also, Sinkores vs. Comm’th, 9 Leigh, 608. 
Also, 3 Hill’s N. Y. R. 150. Also, 1 Cheves’ L. & Eq. R. 220. 
That they mean the same thing, is indicated in this: that in no 
other part of the Act than the first clause, are the words, or house 
of entertainment, used. On the contrary, in subsequent clauses, 
they are dropped, and the words tavern and tavern-keeper, only 
are found. I do not believe that this Act was intended to apply 
to retail shops alone. But there is reason to believe that it was 
not intended to apply to taverns, where liquors are not retailed, 
and that its provisions are directed against the exercise of the bu- 
siness of tavern-keeping, in connection with the vending of ardent 
spirits, without license and bonds. Public opinion has put this 
construction upon the Act ; for tavern licenses, except to retail, 
are very rarely, if ever, asked or exacted. - 

Taverns, in it, the Act of 1791, are, in my judgment, intended to 
mean, the common inns of the Common Law. What they are, 
we shall inquire hereafier. The keeping of inns, is not, at Com-: 
mon Law, a franchise, but a lawful trade—a trade that appertains 
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to all men, under such restrictions as are imposed by law. Ba- 
con’s Ab. tit. Inns and Innkeepers, A. 2 Roll’s Ab. 84. Buls. 
109. Salk.45. No license from the King was necessary at Com- 
mon Law, to keep aninn. Jb. But ale houses are subject to stat- 
utory regulation, and a license is necessary to enable one to keep 
an ale house. Now, it is agreed that the Statutes relating to the 
licensing of ale houses in England, do not extend, generally, to 
inns; yet, have been held to extend to them, when they degene- 
rate to ale houses, by suffering disorderly tippling. Bac. Ab. title 
Inn and Innkeepers, letter A. 4 Mod. 34. Carth. 151, 263. 
Skin. 91. 2 Ld. Ray. 1303. Now, it may be questioned wheth- 
er the Legislature of 1791 intended to restrict the right of the cit- 
izen to follow the trade of an innkeeper, as it stood at Common 
Law. But, it is probable that they intended only to guard inns 
from abuse, by requiring a license to retail, and to subject inn- 
keepers to the penalties prescribed, when they degenerated into 
retailers, without a license. 

In the case of the Overseers of the Poor of Crown Point, vs. 
Warner, (3 Hill’s N. Y. R. 150,) this very question was decided 
by the Supreme Court of New York, upon a construction of the 
Statute ofthat State. The Statute of that State requires license 
to issue to tavern-keepers, &c. In that case, it was determined, 
that the right to keep an inn, in the Common Law sense of that 
term, is not a franchise; and hence, notwithstanding the Statute, 
any person may keep such a house, without a license; but if he 
wish the privilege of selling strong and spirituous liquors, he must 
obtain a license ; for in such case, the employment is turned into 
a franchise, by Statute. In the same case, it was held, that the 
words inn and tavern, innkeeper and tavern-keeper, as used in 
the Statute, are synonymous. 

In the case of the State vs. Chambless, (1 Cheves’ L. & Eq. R. 220,) 
the Court of Appeals of South Carolina, placed the same construc- 
tion upon the Statutes of that State. By the last Act of that State, 
the Commissioners of Roads are required to hear all applications 
for licenses to keep taverns, and to retail spirituous liquors, and 
are authorized to grant or reject such applications, as to them 
might seem proper. By the same Act, both retailers and tavern- 
keepers are required to give bond, &c. After reviewing the 
whole of the legislation upon this subject, the Court, through 
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Evans, J. say: “ From what has been already said, we may fair- 
ly infer, 

1st. That to keep a house for the entertainment of travellers 
or boarders, requires no license. 

2d. That ifto such entertainment be added the vending of 
spirits, in small quantities, as is usually done at the bar of a tav- 
ern, then a license is necessary,” &c. 

It is difficult, if not impossible, to evade the conclusiveness of 
the authority of these decisions, upon the construction of Statutes 
analogous to our own. 

If then, this be a fair construction of the Act, and the plaintiff 
here, is admitted to be an innkeeper, or tavern-keeper, in the lan- 
guage of the Act, he has done all that the law requires, in get- 
ting, as he did get, a license to retail. I do not rest my judg- 
ment, in this case, upon these views of this Act alone. 

[3.] I concede, I apprehend, all that could be asked, when I 
admit that tavern, or house of entertainment, in the Act of 1791, 
embraces all who are innkeepers by the Common Law. Inn- 
keepers and tavern-keepers are synonymous. See 1 Cheves’ 
L. & Eq. R. 220. 3 Hill’s N. Y. R.150. 1 Hawk. P. C. 
714, ed. of 1834. 5 Rand. 669. 9 Leigh, 608. My position 
then, is, that the plaintiff in this action, as the declaration describes 
him, is not an innkeeper at Common Law, and therefore, not a 
tavern-keeper, under the Act; and if so, he is subject to no disa- 
bility, by reason of his non-compliance with its provisions. 

An inn is defined by Dr. Webster to be “a house for 
the lodging and entertainment of travellers.” Itis worthy of note, 
that in all the definitions of tavern, the idea of retailing liquors is 
involved, fortifying the construction which I put upon the Act of 
1791, as being applicable to retail taverns alone. Thus, Webster 
defines it: “A house licensed to sell liquors in small quantities, 
to be drunk on the spot.” 

Common Inns are instituted for travellers. The word in latin, 
which expresses the meaning of an inn, is diversorium, because, 
he who lodgeth there is quasi divertius seavia. See Cayle’s Case, 
8 Reports. 

Lord Bacon defines an innkeeper to be “ A person who makes 
it his business to entertain travellers and passengers, and to pro- 
vide lodging and necessaries for them and their horses and attend- 
ants.” Bac. Ab. title Inn and Inkeepers, B. 
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In Thompson vs. Lacy, (3 B. & A. 283,). Bayley, J. defines an 
inn thus: “I take the true definition of an inn to be, a house 
where the traveller is furnished with every thing which he has 
occasion for, whilst on his way.” 

“It (an inn) must be a house kept open, publicly, for the lodg- 
ing and entertainment of travellers in general, for a reasonable 
compensation.” Ch. Kent’s Com. 2 vol. 595. It is not necessary 
to multiply authorities, to show who is an innkeeper. The lead- 
ing ideas which pervade them all, are, that inns are houses for the 
entertainment of travellers—wayfarers—as they are called in 
Cayle’s case. For the entertainment of all travellers, at all times 
and seasons, who may properly apply, and behave with decency ; 
and that as guests fora brief period, and not as lodgers or board- 
ers, by contract, for a season. 

It is because inns and innkeepers have to do with the travelling 
public—strangers—and that for brief periods, and under circum- 
stances which render it impossible for each customer to contract 
for the terms of his entertainment, that the law has taken them so 
strictly in charge. And it is because of the compulsion innkeep- 
ers are under, to afford entertainment to any body, that the law 
has clothed them with extraordinary privileges. Now, under this, 
(it is submitted,) correct legal view of innkeepers, was the plain- 
tiff in this case, an innkeeper ? Was that his business? His business 
was, to rent his houses to families or persons who might contract 
with him for their occupancy. They are not his guests; they are 
beyond dispute, his tenants, and he their landlord. His business 
was, to furnish board, lodging and attention. Buttowhom? To 
the wayfaring world? No. Butto persons who might resort to 
his healthful fountains and salubrious locality, for a season, that is, 
for the fall and summer months. They were not his guests for a 
day, or night, or week, but his lodgers or boarders for a season. 
They were not chargeable according to any tariff of rates, fixed 
by law, but according to contract, varied, beyond doubt, accord- 
ing to time, amount of accommodation, and other circumstances. 
These are not the characteristics of the business of innkeeping, 
but indicate a boarding house. As well might every private 
boarding house in the State, be adjudged an inn or a tavern, as 
this party’s establishment. The object for which people are sta- 
ted in the declaration, to have visited the springs, necessarily for- 
bids the idea of their being travellers, and of plaintiff’s house be- 
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ing atavern. It was health, in the use of the medicinal waters. 
That object indicates abiding—permanency of location, for a sea- 
son, at least. These waters cannot cure by seven draughts; or 
like the waters of Jordan, by seven washings. 

The business of the plaintiff cannot be characterized, by infer- 
ring outside the record, that the plaintiff was in the habit of en- 
tertaining travellers for a day ora night. The question here is, 
what is his business, as he has described it in his pleadings? We 
are shut into them. By them, his business was not that of an 
innkeper. Nothing can be taken against this view of the subject, 
from the use of the word hotel, in the declaration. That no more 
indicates the business of tavern-keeping, than would the words 
mansion or palace, if he had used either of them. It is descrip- 
tive of the house, and that is all. Hotel has no definite legal 
meaning ; it is a derivative from the French language, and means, 
in France, the dwelling of persons of rank; it means, in this 
writ, a house suited to the plaintiff’s business. 

The distinctions which I have thus taken, are sustained by au- 
thority. Chancellor Kent says: “If a person lets lodgings only, 
and upon a previous contract, with every person who comes, and 
does not afford entertainment for the public at large, indiscrimi- 
nately, it is not a common inn.” 2 Kent, 595. 2 Dev. §& Bat- 
tle, 424. 

The keeper of a mere coffee house, or private boarding, or 
lodging house, is not an innkeeper, in the sense of the law. Doe 
vs. Laming, 4 Camp. N. P. R. 77. Wathey vs McDougal, 1 
Beil’s Cam. 469. 

The case of Parkhurst vs. Foster, settles this point, if the au- 
thority of the King’s Bench can settle any thing. That was an 
action of trespass against a constable, for quartering a Uragoon 
on the plaintiff, contrary tolaw. ‘The Statute 4 §5 W. §& M.c. 
12, authorizes the billeting of soldiers upon inns, livery stables, 
ale houses, &c. The defendant claimed that the plaintiff was an 
innkeeper, and therefore, liable to have a soldier billeted upon 
him. The plaintiff replied, that he was not an innkeeper. The 
special verdict found the following facts: ‘ The plaintiff kept a 
house at Epsom, (a watering place,) and let lodgings to such 
persons as might resort to that place, to drink the waters, and on 
account of the salubrity of the air; and that he dressed meat for 
his lodgers, at 4 pence per joint, and sold them small beer at 2 
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pence per mug; and also, found them stable room, hay, &c. for 
horses, at such and such rates,” 

According to this description of his business, the question was, 
was he an innkeeper in the legal sense of the word? I shall not 
stop to point out the resemblance, indeed, almost perfect identity 
of that case and this. The Court determined that he was not. 
Holt, C. J. said: the case is so plain that there is no occasion to 
give reasons, and accordingly, gave none. Salkeld, 388. 5 
Modern, 427. 

The same question, as to who is an innkeeper, was made in 
precisely the same way, in Parker vs. Flint. The special verdict 
found that there were wholesome wells at Epsom, and that the 
plaintiff, during the season for drinking the waters, indefinitely 
demisit conclaria, (let lodgings,) to such as went thither to drink 
the waters, for the air or their pleasures ; and did dress victuals 
for them, and sell them ale and beer, and entertained their hor- 
ses, at 8 pence per diem, but sold no victuals, drink, &c. to any 
but lodgers. The Court resolved “ that the plaintiff’s house was 
not a house within the Statute ; for first, it was no inn; forthe 
verdict finds, he let lodgings only, which shows him not compel- 
able to entertain any body, and that none could come there without 
a previous contract; that he was not bound to sell at reasonable 
rates, or to protect his guests, but contrary it is, in all of said 
points, in case of innkeeper,” &c. Here too, there are wholesome 
waters at the Warm Springs; plaintiff lets lodgings, cooks and 
furnishes victuals to those who come to drink the waters, or 
breathe the air, or for their pleasures; and also entertains their 
horses. Here, as there, plaintiff is not an innkeeper. In that 
case is briefly but clearly marked, the difference between this 
plaintiff’s business, and that of an innkeeper. 12 Mod. 254. 1 
Ld. Raymond, 479. Bac. Ab. title Inn & Innkeepers, B. Holt, 
C. N. P. 209. 1 Starkie, 249. Carth. 417. Hob. 245. Dr. & 
Stud. 137, b. Cayle’s Case, 8 Coke. 3 Hill’s N. Y. R. 150. 1 
Cheves’ L. § Eq. S. C. R. 220. r 

[4.] Upon this point, in this case, I should be satisfied to rest 
my judgment, upon the grounds now taken. There are, howev- 
er, grounds, to my mind, higher and safer, and more satisfactory 
than these ; upon which my own convictions rest with entire con- 
fidence. I have not thought, from.the beginning, that the Statute 
of 1791, and the doctrine of innkeepers and tavern-keepers, have 
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any thing legitimately to do with the case. The principle upon 
which the question depends, is a very common, but a vastly im- 
portant one. The principle, as it affects the plaintiff, is this: ev- 
ery citizen is entitled to the lawful use and profits of his property, 
and no man has the right to deprive him ofthe one or the other. The 
principle, as it affects the defendant, is this: no man has the right 
so to use his own property as to prevent the lawful use, and destroy 
the lawful profits of the property of his neighbor. The whole doc- 
trine is found in the familiar maxim—“ Sic utere tuo, ut non laedas 
alienum—enjoy your owu property in such manner as nottoinjure 
that of another person.” 9 Coke, 59. The principle is so well 
understood and established, that it is not necessary to support it 
by authority. Nor does its application here seem to me to be dif- 
ficult. Itis to my apprehension plain, that the plaintiffhas come 
into Court asking damages for an injury done to him, by a nui- 
sance erected by the defendant, in the lawful use of his lands, 
springs and appurtenances. By the pleadings, (and it is by the 
case made in the declaration, that we are to determine what prin- 
ciples apply to it,) the plaintiff is the proprietor of a body of land, 
out of which spring fountains of very peculiar medicinal qualities, 
highly sanative, and the source, to him, previous to the erection 
of the nuisance, of a large income—about ten thousand dollars a 
year. That a large number of people were in the habit of re- 
sorting to these springs, for health or pleasure; that he owns 
houses for their accommodation—baths, and a hotel, in which 
he entertained visitors, by boarding and lodging them. His bu- 
siness was, to use his land and springs, in this way, as a source 
of revenue. And he charges that the defendant, intending and 
contriving to deprive him of the profits of that business, and to 
destroy the use and benefits of his situation, and to deter and pre- 
vent visitors from resorting to the same, and thus to hinder and 
prevent him from enjoying the benefit and advantage of enter- 
taining them, and the use and benefit of the premises so possessed by 
him, did erect the nuisgnce ; the effect of which is stated to be, to ren- 
der the place unhealthy and impure, and unfit for a summer resi- 
dence, and to deter visitors from resorting or remaining there ; 
by reason of which, (the declaration states,) he has been prevent- 
ed from profitably carrying on his said business, and has been de- 
prived of the use and enjoyment of his possessions, and of all the 
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profit, benefit and advantage which he otherwise might have 
made by carrying on his business. 

The great source of this man’s revenue was the springs. He 
has as much property in them, as in his lands; and they are as 
much under the protection of the law, as are lands or minerals; 
are as much liable to abuse. The plaintiff is as much authorized 
to make them available, in the way described by him, as he is to 
make his fields available by culture. They constitute an estate ; 
they are his property, and no man may injure them, or their prof- 
its, with impunity. The effect of the mill-dam is stated to be, to 
deprive him of the use of his possessions; the damage is a loss of 
the profits he was accustomed to derive from them. He does not 
claim damage as an innkeeper, but as a proprietor of peculiarly ral- 
uable property, and of costly appliances for its use. Thatis the 
character in which he sues. And is he remediless? If he was, 
there would then be rights without protection, and wrongs with- 
out redress. No such reproach can be cast upon the laws of 
Georgia. 

The Circuit Judge ruled, that the defendant was not liable in 
this case, but upon request, or notice to abate the nuisance. That 
decision is also excepted to, and is the only other question made. 
The plaintiff is the grantee of the property, holding title of Sey- 
mour Bodnner, who was the owner at the time the mill-dam was 
built. The defendant, Welborn, erected the mill-dam, and is still 
the owner. The mill-pond did not prove a nuisance, until after 
the plaintiff bought and went into possession of the springs. At 
this bar, it is insisted, that an action for damages does rit lie in 
favor of him who is the feeffee or assignee of the owner, at the 
time the nuisance was erected, against him who erected it, without 
request. This proposition, I do not think, is sustainable, either 
upon principle or authority. 

[5.] A private nuisance, is any thing done to the hurt or an- 
noyance of the lands, tenements, or hereditaments of another. 3 
Black. 170. If, for example a person keeps his hogs or other 
noisome animals so near the house of another, that the stench of 
them incommodes him, and makes the air unwholesome, this is 
an injurious nuisance, as it tends to deprive him of the use and 
benefit of his house. 9 Coke, 58. 1 Burrow, 337. 3. Black. 
Com. 217. If one does any other act, in itself lawful, which yet 
being done in that place, necessarily tends to the damage of an- 
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other’s property, it is also a nuisance. So closely, says Black- 
stone, does the law of England enforce that excellent rule of gos- 
pel morality, of « doing to others, as we would that they should 
do unto ourselves.” Let this suffice to show what a nuisance is, 
and that the act complained of in this instance isa nuisance. The 
obligation of each citizen is, to use his own property in such a 
way as not to do hurt or damage to the property of another. If 
he does not, he creates a nuisance, and is liable to respond in 
damages ; and this, although the use to which he applies his 
property is, in itself, lawful. The condition upon which he uses 
his property is, that xo one shall be injured thereby. The rule is 
of universal application; no one is exempt from its operation; 
nor does the obligation depend upon the time when, or the man- 
ner in which, he becomes owner. o instanti in which the use 
of his property becomes injurious to another, it is a nuisance, and 
he is liable in damages. This liability depends upon no other 
fact or circumstance—if the nuisance exists, if the damage is pro- 
ven, the law, without more, attaches to him the liability. The law 
devolves upon him the burden of seeing to it, that in the use of 
his property, he does no injury to his neighbor. There is, there- 
fore, no condition precedent to the recovery of the person injured 
in his property, or the use of it. The conclusion from these prin- 
ciples, is irresistible, that he who does hurt or damage to*another, 
in the use of his own property, is liable, without notice or request. 
There is but one exception to this rule, and that is, where the as- 
signee of him who erected the nuisance, is sued. This excep- 
tion, to my mind, is not altogether consistent with the principles 
upon which this kind of action is founded. The authorities, how- 
ever, recognize it, as will appear, and I yield to authority. This 
case is not within the exception, because the defendant is not as- 
signee, but the original builder of the mill-dam, and now the own- 
er. Farther, this obligation is not limited to one, or a few per- 
sons, or to one or any class of property owners. It extends to 
all, no matter who they are, or where, or in what manner they 
came possessed of their property. He is allowed to injure zo- 
body. In the language of Eyre, Ch. J.: “he is responsible to all 
the world, on the principle, sic utere tuo ut alienum non laedas.” 
Bush vs. Steinman, 1 Bos. & Pull, 407. 

On the other hand, the rights of the persons injured are co-ex- 
tensive with the obligations of the persons injuring. All who are 
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injured, are entitled to sue; and the right to sue is complete the 
moment the injury is done, No preliminary step is necessary. 
The law gives the right as necessarily springing out of the injury. 
The right to use his own property without hurt or molestation, 
lawfully, goes with the property—it is incident to it—the law 
attaches it. When this right is violated, the remedy is at once at 
the control of the party. Formerly, the remedy given fora nui- 
sance was the writ of assise of nuisance, and by this not only were 
damages recoverable, but the nuisance was abated, and it lay ori- 
ginally only against the very wrong doer himself; but by Stat. 2, 
13 Edw. I. c. 24, it lies against the wrong doer, and at the same 
time against his alienee. Before this Statute, the party injured, 
in case of alienation by the wrong doer, was driven to the writ 
quod permittat prosternere. This writ lay in favor of the alienee 
of the party first injured, as well as against the alienee of the party 
first injuring, and on this writ, also, the judgment was for damages, 
and also that the nuisance be abated. In these actions it was ne- 
cessary that the freehold be in the ‘parties respectively. They, 


however, are now out of use. 9 Coke’sR.55. 2 Inst. 405. 5 - 


Coke’s R. 100,101. 3 Black. Com. 222. 
[6.] They have given way to the action onthe case for damages. 


This remedy is for damages done to the possession by the nuisance. ° 


In it thé judgment is not to abate. Hence it may be brought by 
him who has possession of the property injured, against him who 
ts in possession of the nuisance. No matter who the plaintiff is, 
whether the party first injured, or his alienee or lessee, if he is in 
possession, he may sue for the injury done to that pessession. 
His right is perfect—it depends upon no precedent steps. He is 
required in his declaration only to aver his possession, and he is 
only required to prove that and his injury. If these things are 
so, what becomes of the idea that where the alienee of the party 
injured is plaintiff in a suit against the party first injuring, a re- 
quest to abate is a necessary preliminary step? It is, as I before 
conceded, when he sues the alienee of the party first injuring. 
The idea does not grow out of the principles which govern this ac- 
tion, and that I have correctly stated these principles, see the last 
authorities; also, 2 Saunders’ R.113, a. 6 B. & C. 703. .1 Chit- 
ty’s Pl.180. Com. Dig. Pleader, c. 39. 2 Saund. Plea. and Evid. 

687. 
Whether a request be necessary, except in the single instance 
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mentioned, may be tested by the pleadings. It is submitted that 
a form or an authority is not to be found, proving the averment of 
request necessary, except where the suit is against the alienee of 
the party first injuring. In that case, the averment must be made. 
Willes’ R. 583. 2 Saund. Plead. and Evid. 687, 688. The ex- 
ception proves the rule. Even if a party is not lawfully in pos- 
session, he may sue. 1 East,244. 1 Show.7. 7 Cro. Car. 325, 
When the injury is done to the inheritance, a reversioner may 
sue. Com. Dig. Action on the Case for Nuisance, b. Arch. Plead. 
14. Both the occupant and reversioner may sue. 3 Lev. 209. 
4 Burrow, 2141. Saund. 322,n. A devisee may sue for the con- 
tinuance of a nuisance erected inthe lifetime of the testator. 
Cro, Jac. 21. *Every-occupier is liable for continuing a nuisance. 
Com. Dig. Action on the Case for Nuisance, b. 1 B. & P. 409. 
Willes’ R. 583. 2 Salk. 460. 2 B. & P.409. When the action 
is against the alienee of him who first erected the nuisance, it is 
sufficient to show that the defendant continued it. 5 Coke's Rep. 
100. 7 C.§& P. 25. 

[7.] As to the exception, that request is necessary where the 
action is against the alienee of him who first erected the nuisance, 
I have to say, that it is sustained in the case of Penruddock, 5 

‘ Coke, 100 ; also, in 2 Greenlf. Rep. 36. I do not question this rule 
on authority. The alienee is liable, because he continues'the nui- 
sance, which is the same as a new wrong. Why the request is 
necessary, even in that case, I do not well see. Perhaps it goes 
upon the idea, that buying after the cause of the nuisance is erect- 
ed, he may not know that it is, in fact, a nuisance, and it is but 
equitable to warn him before he is made liable. The same rea- 
son would make it necessary to request the first constructor of the 
nuisance, in an action by the first person injured. For a long 
time the cause of the nuisance may not make a nuisance—after- 
wards the nuisance is developed—he may not know it. Ought 
not he also to be warned? It would seem so; but that he ought, 
there is neither pretence nor authority. But as this case is not 
within the exception, I say no more about it. 

[8.] It is said that, upon authority, the alienee of the person first 
injured,.(e. g. this plaintiff,) cannot sustain this action against 
the person who erects the nuisance, (e. g. this defendant,) with- 
out request. The authority relied on is the dictum by Greenleaf 
in his Evidence, and by Selwyn in his N. Prius, and it may be 
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some other dicta, but Inow remember no other. Greenleaf says, 
“So, if the plaintiff has purchased a house, against which a nui- 
sance has been committed, he may maintain this action for the 
continuance of the nuisance, after request to abate it,” 2 Greenlf, 
Evid. §472. 

This is really but the assertion of the exception already conce- 
ded. The writer says the action may be maintained for the con- 
tinuance of the nuisance, upon request. The action he speaks of 
is against the altenece of the person who erects the nuisance, for 
the reason that it is for the continuance of the nuisance, That lan- 
guage in the books is not applicable to the builder of the nuisance, 
but to his alience. The dictum in Selwyn is to the same effect, 
and refers to suits against the alienee of the wrong doer, But both 
these elementary writers refer to the same case, and to zo other, 
for the doctrine laid down in the text, and that is Penruddock’s 
case, 5 Coke, 100, 101. So far from that case supporting the 
position, that in a suit by the alienee of the person injured, against 
the person who first erected the nuisance, a request is necessary; 
it rules exactly the contrary. That case does establish the doc- 
trine, that if the alienee of the person erecting the nuisance, is sued, 
request is necessary, and that is the construction which I have put 
upon the text of Greenleaf and of Selwyn. Certainly, it cannot 
be said that the text of a compiler is higher authority, than the de- 
cided case referred to to support the text. The text of Greenleaf 
and Selwyn is to be viewed in the light of the decision referred 
to; and viewed in that light, it is no authority against the position 
I am attempting to sustain. 

Penruddock’s case was this: The alienee of the person injured, 
brought the ancient writ quod permittat prosternere, against the 
alience of the person who erected the nuisance. The first ques- 
tion made was, whether the writ of quod permittat “lies in this 
case for the feoffee, or not”—that is, for the plaintiff who was su- 
ing as alienee or feoffee. It was objected, “that when a wrong 
or injury is done by levying of a nuisance, for which an action 
lies, that if he who has the freehold, to which the nuisance is done, 
conveys it over, now this wrong is remediless,” To this objec- 
tion, it was answered and resolved by the Court, “that the drop- 
ping of the water in the time of the feoffee, (the plaintiff) is a new 
wrong, so that the permission of the wrong by the feoffer, or his 
feoffee, (the defendant) to continue to the prejudice of another, 
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should be punished by the feoffee of the house, &c. (that is the 
plaintiff) and if it be not reformed, after request made, the quod 
permittat lies against the feoffee, and he shall recover damages, if 
he do not reform it; but without request made, it doth not lie 
against the feoffee, but against him that doth the wrong, (the par- 
ty who erects the nuisance,) it lieth without any request made, 
for the law doth not require any request to be made to him who 
doeth the wrong himself.” 

This is the judgment of the Court. My Lord Coke’s report of 
the case is not encumbered with words; and although the case 
requires some little study to understand it, no one need misunder- 
stand it. The case rules three things: 1st, that the writ lies for 
the plaintiff, who is an alienee; 2d, it lies against an alienee only 
on request, and 3d, it lies against the original constructor of the nu- 
isance without request. The three positions are conceded; and 
the case is an authority for what I wish to establish, to wit: that 
the action lies in favor of an alienee, against the person who con- 
structs the nuisance without request; and that is this case. My 
research has discovered no case, not one, tothe contrary. 5 Coke’s 
R.100,101. 10 Mass.72. 3 .N. Hamp. R.88. 2 Rawle’s R.83. 
5 Verm. 215. 2 Greenleaf’s R.36. Willies’ R. 583. 

Let the judgment be reversed. 





Lumpkin, J. concurring. 


Agreeing as I do with my brother Nisédet in his general views 
and reasoning, I should not deem it necessary to give a separate 
opinion, were it not made obligatory by the Act organizing this 
Court, in cases of dissent. As it is, I shall endeavor to be brief, 
though not quite so laconic as was Lord Holt, in Parkhurst vs. 
Foster—a case entirely similar to this—where he not only decid- 
ed, that one who kept a house of entertainment at Epsom or 
Tunbridge, was not a tavern keeper in the meaning of the Sta- 
tute, but said, “ The case was so plain there was no occasion for 
giving reasons.” 1 Salk. R. 387. 

This is an action on the case, brought by the plaintiff, to recover 
damages of the defendant for the injury done to the health of 
himself and family, to his property and business, in entertaining 
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visitors at the Warm Springs, in Merriwether County, by the 
erection of a nuisance by the defendant in the neighborhood. 

It is contended on the part of the defendant, that the plaintiff 
is not entitled to recover out of him, on account of the loss of 
visitors, because he had no license to keep a public house; and 
that he is not liable for any part of the injury of which the plain- 
tiff complains, since neither the plaintiff, nor any other person for 
him, ever requested the defendant to remove the nuisance. 

I would premise, that he who is injured by a nuisance, may en- 
ter and abate it; or he may have redress by action. In ancient 
times, the remedy was a quod permittat prosternere, or an assise of 
nuisance. In both these actions the plaintiff had judgment, not 
only for his damages, but for the abatement of the nuisance also. 
Breton’s case, 9 Coke, 53. 

At Common Law, an assise of nuisance was held to lie only 
against him who erected the nuisance, and not against him to 
whom the tenement had been transferred; and the reason assign- 
ed for this was, that there was not found in the register any form 
of writ in which it was not supposed that the tenant erected the 
nuisance. This defect was remedied by Statute of Westminster 
2, Cap. 24, which made him liable to whom the person erecting the 
nuisance had conveyed the tenement. 

In the reign of Queen Elizabeth, the quod permittat and assise 
began to go out of use, and an action on the case to be substitut- 
ed; but in this action, no judgment can be had to abate the nui- 
sance, but only to recover damages; but as observed by Judge 
Blackstone, the effect will be much the same, unless a man has a 
very obstinate as well as an ill-natured neighbor, who had rather 
continue to pay damages than to remove his nuisance. In sucha 
case, recourse must. at last be had to the old and sure remedies, 
which will effectually conquer the defendant’s perverseness, by 
sending the Sheriff with his posse comitatus, or power of the 
County, to level it. In an action on the case for a nuisance, it is 
not necessary that the freehold should be in the plaintiff’ and de- 
fendant respectively, as it must be in the old real actions; but it 
is maintainable by one who hath possession only, against another 
who hath like possession. The process is, therefore, easier. 3 
Black. Com. 222. 

1. That persons who keep houses of entertainment at Saratoga 
and other watering places, may be inn-keepers, I will not under- 
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take to deny. Mr. Bayley, Justice, in Thompson vs. Lacy, (3 
Barn. & Ald.»287,) defines an inn to be “a house where the tra- 
veller is furnished with every thing which he has occasion for 
whilst on his way.” And Judge Story, ( Batlments, §775,) quotes 
this definition with approbation. It is not the /ocation, therefore, 
but the character of the house, which determines whether it be an 
inn or not. 

The question to be considered is, whether the proprietor of 
valuable Mineral Springs, situated in a healthy section of country, 
and who, in order to the full enjoyment of his property, erects a 
hotel, with other tenements, for the accommodation of lodgers, 
who resort there for pleasure or health, is a tavern keeper, in the 
meaning and intent of the Act of 1791? We think not, most 
clearly; for here, the business of entertaining guests is an inci- 
dent only appurtenant to, and springing out of, the property, and 
is necessary as a means of enjoying it, and consequently may be 
pursued without license. As well might Dr. Coyle, the proprie- 
tor of the hydropathic establishment at Milledgeville, be deemed 
and held a tavern keeper, because he has fitted up a large and 
commodious hotel and other fixtures, for the comfort and cure of 
the numerous patients who repair there, for the benefit and advan- 
tages of the cold-water treatment which the owner administers, 
and who lodges the visitors for the sake of more effectually accom- 
plishing the object of their visit: i. e. the healing of their mala- 
dies. 

This identical question has been again and again adjudicated in 
England, in reference to Epsom, Tunbridge Wells, and like 
places of resort, and the uniform decision has been, that houses of 
entertainment connected with these places of fashionable resort, 
were not inns or taverns, in the legal acceptation of these terms. 
5 Mod. 427,430. Carth. 417. Cro. Jac. 214, pl. 4. 1 Ld. Ray- 
mond, 479, &c. 

But it is said, that the plaintiff in this case has assumed the office 
and character of an inn-keeper, and sued for special damage, 
sustained in his business as such. It is conceded, I understand, 
upon the authority of the cases cited, that the owners of these 
Mineral Springs could not be deemed tavern keepers under the 
Act, but it is argued, that inasmuch as the plaintiff claims to re- 
cover in that right, and by virtue of that employment, that he 
must be judged by his pleadings. 
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We do not so understand the record. So far from declaring as 
a common inn-keeper, the pleader seems studiously, throughout, 
to have avoided that conclusion. It is true that he states, that at- 
tached to these Medicinal Springs, there are ‘‘commodious and 
extensive baths, and a large hotel, and a number of small build- 
ings, which have been erected and fitted up at great expense.” 
But it is all, as it is averred, “ for the convenience of the visitors 
who resorted to this fountain of health.’”? The writ recites, that the 
plaintiff’s net profits were diminished in consequence of this nui- 
sance, $10,000 per annum. But what was the source of this in- 
come? The declaration informs us, not for furnishing travel- 
lers generally “ on their way,” in the expressive language of the 
Court of Common Pleas, just quoted, but in supplying “the vist- 
tors at the Warm Springs with houses, boarding, lodging, atten- 
tion,” &c. 

Now, analogize this writ to one of those referred to in the 
British Reports. By Statute 4 and 5 Will. and Mary, entitled 
“an Act for carrying on war with France,” it is declared “ that 
Constables may quarter soldiers upon inn-keepers,” &c. An ac- 
tion was brought against a Constable for quartering a horse and 
dragoon upon the plaintiff, in which it is alleged that there are 
wholesome wells at Epsom, and that for the purpose of drinking 
said waters, the plaintiff let lodgings to such as resorted thither 
to drink the waters, or for air, or for their pleasure, and did dress 
victuals for them, and sell them ale and beer, and entertain their 
horses at eighteen pence per day, &c. I ask, is not the parallel- 
ism in the averments of the two writs perfect? And yet the 
Courts there have constantly held, that such allegations did not 
constitute the plaintiff an inn or tavern keeper, within the de- 
scription of the Act; and that such a proprietor was neither lia- 
ble to have soldiers quartered on him, nor compellable to enter- 
tain every body. 12 Mod. R. 255. 

Again, test this declaration by the forms prescribed in the 
works on Pleading, and the distinction is palpable. "When an ac- 
tion is brought by the keeper of a public house, the writ runs 
thus: “ Whereas, your petitioner, before and at the time of com- 
mitting the grievance hereinafter mentioned, was an inn-keeper, 
and did keep a common inn for the accommodation of travellers ; 
that is to say, a certain common inn, called,” &c. 2 Chit. Plead. 
669. 















320 SUPREME COURT OF GEORGIA. 





Bonner vcs. Welborn. 





How different the recitals in the writ before us. Instead of 
the plaintiff styling himself an inn-keeper, and the keeper of a com- 
mon inn, for the entertainment of all travellers, he describes himself 
as the owner and proprietor of a valuable tract of land, contain- 
ing 600 acres, with the appurtenances thereon, known as the 
Warm Springs in Merriwether County, upon and issuing out of 
which is a bold spring of warm water, possessing valuable medici- 
nal qualities, and celebrated for its cure of the many maladies to 
which the human family are subject, and remarkable for its pure 
and salubrious atmosphere ; that in consequence thereof, crowds 
resorted thither to spend the summer and fall months, and that the 
plaintiff was in the habit of furnishing the said visitors with lodg- 
ings, diet, &c. 

To state the two forms, is to exhibit their contrast in the most 
striking manner. The argument, therefore, which would con- 
clude the plaintiff’s rights, because he has sued as a common inn- 
keeper, must certainly fail. Nothing can be more foreign from 
that character than the one in which he has declared. He may 
well rest content to stand or fall by the record—to be justified or 
condemned by the account which he has given of his occupation 
in the action which he has brought. 

It is suggested, that the policy of the Act of 1791, extends to 
tayerns at watering places, as well as any where else. If there 
be any policy in the Statute, our people have been slow in finding 
it out, and our Inferior Courts very remiss in not enforcing it. 
The very existence of the Act was known only to a few antiqua- 
rians of the profession, and it is a notorious fact, that it has re- 
mained almost, if not altogether, a dead letter in the Digest for 
sixty years. If ever an Act becomes obsolete for non-user, this 
has. It has been found, I apprehend, by experience, that in this, 
as in most things else, unrestricted competition is the wiser policy ; 
that tavern keeping, like every thing else, will regulate itself bet- 
ter than can be done by a tariff of charges, to be imposed by the 
Inferior Court, and the less legislative interference with, or con- 
trol over private enterprise, the better for the country. 

2. As to the question of notice, the want of which is pleaded in 
bar to the plaintiff's right to recover at ail, in this suit, it is to my 
mind equally free from doubt or difficulty, both upon principle 
and authority. 

It is exceedingly questionable upon principle, whether notice 
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in any case, ought to be required, in ordet to bring an action for 
a nuisance. It is not now, and never was held necessary, to enti- 
tle the plaintiff to have it abated. Many of the old writers say 
nothing about notice; in treating of the subject. “An action on 
the case lies for a nuisance to the freehold,” says Baron Comm, 
“ though the plaintiff might have an assise or quod permittat. It 
lies against him who erects the nuisance, as well as against him 
who continues a nuisance erected by another; as if A divert-water 
by a pipe and cock to his house, an action lies against his wife af: 
ter his death, if she live in the house and uses the water, for every 
turning of the cock is a new nuisance. So, if a man erect a house 
or @ mill, to the nuisance of another, every occupier, afterwards, 
is subject to an action for the nuisance. ‘So, if one recover against 
A, for the erection of a nuisance, he may afterwards maintain an 
action against him for the continuance, though he has made a lease 
of it to another, or may have it against the lessee of it for the con- 
tinuance, at his election.” Digest; vol. 1, tit. Action on the 
Case for a Nuisance, b. 

Here, it will be observed, there is no allusion whatever to no- 
tice, in order to entitle plaintiff to his action, either against him 
who committed the wrong, or the feoffee, for its continuance. 

The Statute of Westminster, which made him liable to whom 
the person erecting the nuisance had conveyed the tenement, 
says nothing about notice as a prerequisite or condition precedent 
to the feoffee’s liability. Nor is any request averred in the form 
of the writ, as it is given in Baton’s case, which was an aseise 
against him who erected and him who continued the nuisance, 
jointly. 

In Mr. Chitty’s precedent for continuing a nuisance, there is no 
request averred to abate or remove it. 2 Chitty on Plead. 770. 

The case of Beswick vs. Condon, (Cro. Eliz. 402) is the first re- 
ported case I can find upon this subject. There the form of the 
writ is given: “For that the defendant levied a dam in such a 
river, on such a day, whereby it surrounded the land of J S, who 
afterwards enfeoffed the plaintiff thereof; and that the defendant 
adhuc malitiose custodivit, the said dam, whereby the plaintiff’s 
land is surrounded.” 

Here, then, is the exact case before us, in every fact and featare : 
namely, an action by the feoffee of the land injured, against the 
person who committed the tort, by erecting the dam in the stréam 

vot. vil. 41 
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before he became the purchaser of the property injured. And 
there, as here, there was a demurrer in law interposed ; not for 
want of notice, but because the plaintiff had not any interest in the 
land at the time the nuisance was erected; and there was not, it 
wes insisted, any new thing done to his injury. But the Court 
held, that the action was well brought for the continuance of the 
nuisance, from such a day to such a day, after the plaintiff pur- 
chased. And Popham, Justice, in delivering his opinion, remark- 
ed, “If one levies a bank in a river, whereby part of my land is 
surrounded, and afterwards I make a feoffment of my land to J 
S, and afterwards another part is surrounded by reason of that 
bank, he shall have an assise of nuisance, quod ferit concessum ; 80 
here, for that the land of the feoffee grew a malo ad pejus de die in 
diem, by reason of the inundation made by this dam, it is reason 
the feoffee should have his action.” Clench and Fenner, two of 
the Court, dissented, on the ground that the tort before made was 
extinguished by the feoffment; and there was not anything done 
since the feoffment, which the feoffee could punish. But, after- 
wards, at a subsequent term, being moved again, all the Justices 
agreed that the action was well brought. It appears from the Re- 
porter, that judgment was afterwards given for the defendant in 
the case. But it was upon a new objection: namely, that a man 
shall never have an action on the case, where he may have any 
other remedy, by writ found in the Register; for the action on 
the case is only given, where there wants sucha remedy. And 
here the plaintiff might have his remedy by an assise or quod per- 
mittat. 

How forcibly the observation of Justice Popham applies to this 
case—“ that the land of the feoffee grew worse and worse every 
day, by reason of the inundation made by the dam, and that there- 

fore, the feoffee should have his action.” . In the case under dis- 
cussion, the mischief did not develope itself, until after Robert 
Bonner, the plaintiff, became the purchaser of the property. Then 
it was, some two years after the mill-dam was raised, and the tim- 
ber on the low-lands overflowed by the pond, having decayed, the 
malaria spread desolation and death all around. 

If the case then of Beswick vs. Condon be law—and I know no rea- 
son why it is not—it was argued among others, by Glanville, who 
was afterwards Speaker of the House of Commons in the reign of 
King James, and the author of a volume of Reports, and decided up- 
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on precedents drawn from the natura brevium of Fitz Herbert, and 
the earliest and oldest repositories of the law—I repeat, if this cu- 
thority has not been overruled, then it would seem to be decisive of 
the question. It establishes, conclusively, that in an action on the 
case for a nuisance, at the instance of the assignee of the property 
injured against the original wrong doer, that notice is not neces- 
sary; but that the defendant, continuing the dort, after the plain- 
tiff’s title accrued, and in the use and enjoyment of the dam so 
erected, with aggravated injury to the plaintiff, is amenable to 
him in damages. And if a case can be found, controverting this 
proposition, it has escaped my notice, after the most careful and 
diligent investigation. 

The case of Ryppon vs. Bowles, (Croke James, 373,) is the next 
in chronological order, and it was this: Thomas Henson erected 
a building, by which the plaintiff's window was darkened. Af- 
terwards, Bowles, the defendant, being in possession, the plaintiff 
brought an action against him for continuing the nuisance. Coke, 
Chief Justice, inclined to the opinion that the present occupier 
was not liable. But all the Court held; that he who erected the nu- 
tsance was liable. ; 

In Brent vs. Haddon, (Croke, James, 555,) one Quarles had a 
mill, and erected a dam, which caused the water to overflow the 
plaintiff's land. Quarles leased the mill to Haddon, against whom 
the plaintiff brought his action for continuing the nuisance, and 
Haddon, the lessee, was held to be liable. 

In Rozwell vs. Prior, (2 Salk. 460—1 Ld. Raym.713,) it was 
decided, that where a tenant for years erected a nuisance, for 
which an action was brought against him, and a recovery had, and 
he then underlet to another, an action might still be maintained 
against him who erected it, for the continuance of the nuisance. 

Au action on the case lies against him who erects a nuisance, 
and against him who continues a nuisance erected by another. 
Thus the occupant, as well as the owner of a thing, erected to the 
nuisance of another, is liable to an action on the case, which may 
be brought by the successive owners and occupants of the place 
where the injury is sustained. Bigelow’s Dig. 440. 

Up to this period, we find nothing in the books of notice, as be- 
tween any parties. But Penruddock’s case, (5 Coke, 101,) estab- 
lished the doctrine, that where suit is brought against the feoffee 
of the person who erected the nuisance, that a previous request 
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to abate it, was necessary; and from that time, this distinction 
seems to have been generally followed, both in England and in 
this country, 

In that case, the suit was at the instance of the assignee of the 
former proprietor, against the feoffee of the wrong doer. And the 
judgment of the Court was, that the distilling of the waters, in 
the time of the feoffee, was a new wrong, and that the plaintiff was 
entitled to sue, after request of amendment, but not before. It 
was further resolved, that it lay against him who did the wring, 
without request, And although this last resolution was evidently 
an obiter dictum only, nevertheless, it has been followed as the 
law, ever since. 

In Winsmore vs. Greenbank, ( Willes’ R. 597,) decided in 1795, 
the same doctrine is affirmed, and upon the authority of Penrud- 
dock’s case. “ As to the distinction,” say the Court, “ between 
the beginning and continuance of a nuisance, by building a house 
that hangs over or damages the dwelling of another, that, against 
the beginner, an action may be brought, without laying a re- 
quest to remove the nuisance; but against the continuer, a re- 
quest is necessary.” The Court say: “ That many authorities 
might be quoted, but that the case is certainly so, and the reason 
of it is obvious,” 

“In general,” says Mr. Chitty, “ it is necessary to state in the 
declaration, not only the injury complained of, but also, the mo- 
tive, that it was unlawfully and maliciously committed, as that the 
defendant, having been requested to remove a nuisance erected 
by another, fraudulently continuing,” &c. 1 Chit. Pl.423, And 
again: ‘‘In a declaration for the continuing of a nuisance, it is 
not necessary to show the time when it was erected. If the ac- 
tion is not brought against the original erector of the nuisance, but 
against his feoffee, lessee, &c. it may be necessary to allege a 
special request to the defendant, to remove thenuisance.” 2 Chit. 
Pl. 770, note h, 

The position occupied on the other side is, that not only in an 
action between the assignee of the former proprietor, and the 
feoffee of the erector of the nuisance, that notice is necessary, but 
that it is also incumbent to allege and prove notice, where the as- 
signee of the former proprietor sues the wrong-doer himself. 
And it is gravely insisted, that a vital principle of the law is in- 
volved in this point ; and it may be so, but one thing is quite ev- 
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ident, and that-is, that the case in Coke furnishes no pretext. for 
this proposition. The opinion put forth there is, “ That the ac- 
tion is good against him who did the wrong, without request.” To 
say that this is only true, when brought by the original proprietor, 
is an interpolation not warranted by the report, nor sustained by 
any subsequent adjudication. 

It is true, that Prof. Greenleaf, in his Treatise on Evidence, says: 
“ If the plaintiff has purchased a house, against which a nuisance 
has been committed, he may sustain this action for the continuance 
of the nuisance, after request to abate it.” 2 Green/f. Ev. §472. And 
Penruddock’s case, and that in Willes’ R. are referred to, insupport 
of the text. Now, ifthe writer intended to say, thatthe purchaser 
might maintain an action against the feoffee of him who erected 
the nuisance, upon request to abate, as he probably did, he is sup- 
ported by the precedents which he cites, I feel justified in put- 
ting this construction upon the dictum, because the writer speaks 
of the continuance of the nuisance, a term rarely, if ever, applied 
to him who erected it. If, however, he is to be understood as it 
is argued he shall be, by counsel for the defendant in error, all 
I have to say is, that so far from being sustained by his referen- 
ces, they expressly contradict him, and inculcate directly the op- 
posite conclusion; and the same remark applies to the dictum in 
Wheaton’s Selwyn, 856. 

Mr. Saunders understood the principle as all the Courts have 
held it, where the question has arisen. He says: “ It is not ne- 
cessary that the nuisance be first occasioned by the defendant ; 
he will be equally liable,-if he permit it to continue; though, 
where he is not original promoter of the nuisance, a notice must 
have been served upon him to remove it, The plaintiff, howev- 
er, may elect to sue the party originally occasioning the nuisance, 
or his alienee.” And he, too, quotes Penruddock’s case. Saund. 
Pl. & Ev. 1, 690. 

Here, again, it will be seen how broadly the distinction is kept 
up, everywhere, between a suit against the original promoter of 
the nuisance and his alienee; everywhere maintaining that, as 
against the former suit may be brought, without designating by 
whom, whether the original proprietor of the property injured, 
or his assignee, without notice ; whereas, a request must be made 
of the feoffee, before the action is commenced. And if ever there 
was a case where this distinction should not be overlooked, it is 
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this. For here, the injury resulting from the construction of the 
dam, was not even developed, until after the plaintiff’s title ac- 
crued, Had the original erector of the dam, discontinued its use, 
befure Robert Bonner purchased, it might have been a question, 
whether any offence had been committed by Welborn against 
him. But this is not the proof. The defendant continued in the 
occupancy of the mills, during the years 1845 and 1846, when the 
work of destruction was at its worst. In the case in Dyer, 319, 
the adverse counsel admitted, that Lady Brown, who succeeded 
to the possession of the premises, upon the death of her husband, 
was liable—** Because every turning of the cock, by which the 
water was diverted, was a uew nuisance.” This action, there- 
fore, is not for a nuisance committed before Bonner’s time, but for 
a tort done to him. 

Were it otherwise; were it for a wrong done long before the 
conveyance was made to the present plaintiff; the Courts have 
gone great length to maintain such a proceeding. In Alexander 
vs. Kerr, (2 Razle’s R. 83,) the Supreme Court of Pennsylvania 
held— 

ist. That an action on the case lies for damage done to land, 
however small, caused by a mill-dam; and, 

2dly. That such action may be brought by a grantee of the 
land, at any time within 20 years after the erection of the dam, 
though his previous grantors and grantees had made no com- 
plaint, or some of them may have considered the dam a benefit. 

In Pierson vs. Glean, (2 Green’s N. J. R. 36,) an action of tres- 
pass on the case was brought by the plaintiff, against the defend- 
ant, for continuing anuisance. To the declaration, the defendant 
pleaded, among other things, that he never erected, or unlawfully 
maintained, the alleged nuisance; that prior to the 26th of July, 
1830, he had no title to, or possession of the dam complained of ; 
that on that day, he became seized and possessed, since which 
time he had never been requested to reform or remove said dam. 
To this plea, there was a general demurrer and joinder. 

“The law,” says the Court, ‘ settled in Penruddock’s case, has 
never been seriously questioned since. In that case, it was re- 
solved, that though the continuance of the nuisance by the feoffee 
was a new wrong, yet, a quod permittat would not lie against him, 
without a request made. And that, as well upon the good sense 
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and common justice of the case, as upon the ground of venerable 
and unquestioned authority, the demurrer ought to be overruled. 

Thus, it is manifest, that whenever and wherever the doctrine 
has been discussed, the principle in Penruddock’s case has been 
constantly cited, and always adhered to, without variableness or 
shadow of turning ; which is, that in an action for a continuance of 
the nuisance, against the feoffee of the wrong-doer, whether at 
the instance. of the original proprietor of the property injured, or 
his assignee, reqyest must first be made; but that as against him 
that committed the wrong, the original erector or promoter of 
the nuisance, no notice is necessary, no matter who sues. And, 
as was rightly said in Winsmore vs. Greenbank, “ The law is cer- 
tainly so, and the reason is obvious.” And hence, we conclude, 
that the present action is properly brought against Welborn, who 
erected the nuisance, and who continued to keep it up, without 
notice. And we should have regretted deeply to have found the 
law otherwise, seeing the destruction this mill-dam has occa- 
sioned, causing a sacrifice of $10,000 a year, for two years suc- 
cessively, to the proprietor of the Springs’ property. Had the 
law been different, it would have been, to my mind, a serious im- 
putation upon the science. 

So jealous and guarded have been the Courts, relative to this 
matter, that they have steadily ruled, that a person never can, by 
prescription or otherwise, acquire a right to maintain a nuisance. 

Said Sutherland, J.in Mills vs. Hall, (9 Wend. 315,) “ Admit- 
ting that the defendant’s dam has been erected and maintained, 
more than 20 years, and that during the whole of that period, it 
has rendered the adjacent country unhealthy, such length of time 
can be no defence, either to a proceeding on-the part of the pub- 
lic, to abate it, or to an action by an individual, for the special 
and peculiar injury which he may have suffered from it.” 

The fact seems to be entirely overlooked, in this discussion, 
that the continuance, and every use of that which is in tts erection 
and use, a nuisance, is a new nuisance, for which the party in- 
jured has a remedy for his damages. Staple vs. Spring et al. 10 
Mass. R.72. And yet, it is denied that Mr. Welborn, who orig- 
inally erected the nuisance, and who continued and used it for 
two years and more, after the present plaintiff’s title accrued, is 
guilty of any offence against him. 

Arid, say the Court in Plummer vs. Harper, (3 N. H. R. 88,) 
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“Upon an examination of all the cases, it will be found, that  al- 
though in lapse of time, the form of action has entirely changed ; 
yet, the books indicate no change in the liability of the wrong 
doers. No case is to be found, in which it has been doubted, that he 
who erects a nuisance, continues liable as long as the nutsance con- 
tinues. But it has often been made a question, how far, and un- 
der what circumstances, he who adopted the acts of the original 
wrong doer, shall be liable.” “ And it would be difficult to find 
a good reason why the original wrong doer shoud be discharged, 
even by conveying away the land.” “The injury has noconnection 
with the ownership of the land. He who erects the nuisance, does 
not transfer the liability to his grantee, by transferring the land ; 
for it is agreed in all the books, that the granteeis not liable, un- 
til, upon request, he refuses to remove the nuisance. It does not 
make the original act less injurious, because the grantee adopts 
it. And we are not aware that in any action against an individu- 
al for a tort, it can be a good defence, to show that a third person 
has assented to the wrong, and thus become liable.” 

Thus, it is found that the person originally erecting the nuisance, 
is not only liable to the then proprietor of adjoining lands, in- 
jured by it, but to his grantees, at any distance of time; and liable 
so long as the nuisance continues, notwithstanding he has con- 
veyed away the tenement, and although his feoffee may, by refu- 
sing to remove the nuisance, upon request, have made himself 
likewise personally responsible. 

I have not deemed it necessary to advert to the case of Coglin 
vs. McLemore, (1 Stewart’s R. 133,) in which the Supreme Court 
of Alabama held, that the vendee of land, after special request to 
remove a nuisance which had been erected before he purchased, 
may maintain an action for continuing it. 

The facts. there, show that notice to remove the nuisance, was 
actually given. The question, therefore, as to its necessity, was 
not debated. The opinion is right, and we cordially concur in it. 
Nay, more—we would adopt the dictum of Mr. Chitty, and say, 
that “In some cases, it was necessary, and in all cases, it is judi- 
cious, priorto the commencement of the action, to require the de- 
fendant to abate the nuisance.” 1 Chit. Pl. 102. I would only 
add, that no authority is cited in the case in Alabama. The Re- 
porter, in a note, refers to the dictum in Selwyn’s N. P. and the 
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references, which are Penruddock’s case, and the decision in 
Willes, on which we have already commented. 

3. Finally, it is contended, that the testimony of McDougald 
and others, that they declined visiting the Warm Springs, on account 
of their apprehension of sickness, caused by defendant’s mill-pond, 
was properly rejected, as too remote to be given im evidence, as 
proof of consequential damages produced by this nuisance. 

I confess L.can hardly comprehend this objection. It is almost 
too attenuated to be grasped by the mind. : 

If there be any distinction between direct and consequential 
damages, at this day, it is this: where a nuisance is public, or 
common to all the citizens, no one can assign his proportion of 
it, unless the injury be particular and direct. But this is a pri- 
vate nuisance. The injury laid in the declaration, is a special in- 
jury; and Bonner, who sues, has suffered a damage not common 
to all others. His cause of action is therefore well laid, and the 
proof proffered was admissible to support it. 

The case of Iveson vs. Moore, (Ld. Raym. 486, and 12 Mod. 
263,) was for damage sustained by the plaintiff, in having the 
passage of his colliery obstructed by the defendant, who was 
owner of another colliery, y which the benefits and profits of the 
plaintiff’s colliery were lessened. This, it appears to me, is very 
much like the case before us, and must have been made out, ne- 
cessarily, by just such evidence as the plaintiff here proposed to 
introduce. ‘The judgment in this case was for the plaintiff, 
Holt’s opinion to the contrary, being reversed by all the Judges 
of the Common Pleas, and the Barons of the Exchequer. 

In Hart vs. Basset, (33 Car. 2. Sir S. Jones, 156,) an action 
was supported by a person entitled to receive tithes, who, in con- 
sequence of an obstruction in the highway, was forced to carry 
his tithes by a circuitous route. The writ alleged, that he was 
forced to carry them by a longer and more difficult way, and no 
other damage was shown. ' 

In Chichester vs. Lethbridge, (11 Geo. 2, Wiles, 71,) the last 
adjudged case in England, prior to the revolution on the subject, 
the plaintiff averred, that at divers times, between two certain 
days, he was travelling in his coach in a certain highway, but the 
defendant obstructed the said highway, by bars, posts, benches, 
&c. and in his proper person withstood the plaintiff from remo- 
ving and abating the obstruction ; so that the plaintiff, then and 
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hitherto, could not and cannot have or use the said highway as he 
ought, to his damage forty pounds. The Court were of the 
opinion, that the damage was pened direct and special to 
support the action. 

The case of Rose vs. Mills, (4 Maule § Selwyn, 101,) was the 
obstruction of a navigable stream, so that the plaintiff could not 
pass with his boat and goods. This was held to be direct or 
special damage, but surely not more so than the case in this writ. 

The only American case that I shall refer to, is Hughes vs. Hi- 
ser, (1 Binney, 463,) which was the obstruction of a stream by a 
dam, which prevented the plaintiff from floating a raft of timbe1 
to market, and the judgment was for the plaintiff. The Court 
below held, or seemed to think, that if Hughes had declared that 
the injury arose from owning a valuable lot of timber above the 
dam, which he intended to raft to market, but did not, in conse- 
quence of the erection of the dam, that he could not have recov- 
ered, as the injury would have been too remote, and in contem- 
plation only. But the Court held, that to support an action on 
the case, even for a common nuisance, that it was not necessary 
that the damage sustained should have been direct ; it was enough 
if it was consequential. 

For ourselves, we repudiate such nice distinctions, and hold 
that an injury that reduces the profits of our estate $20,000 in 
two years, and reduces its market value to almost a nominal 
price, is present and palpable, and that the testimony tendered 
was competent to establish the truth of the declaration. 


Warner, J. dissenting. 


In the view which I take of the questions presented by the re- 
cord in this case, I must dissent from the judgment which a major- 
ity of the Court feel it to be their duty to pronounce. My objec- 
tions to the reversal of the judgment of the Court below, are bas- 
ed upon what I consider to be the fundamental principles of the 
law, sustained and sanctioned, as I hope to show, by authority. 

“ This is an action on the case, instituted by the plaintiff, to re- 
cover damages from the defendant, (and I now quote from the 
brief furnished the Court by the counsel for plaintiff in error,) 
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for an injury done to his health, to his property, and to the dus#- 
ness of entertaining visitors at the Warm Springs, in Merriwether 
County.” The plaintiff in the Court below rightly conceived the 
nature and object of the action, and, to my mind, it is difficult to 
read the various counts in the declaration without understanding 
the nature and object of the suit. First, the plaintiff claims gen- 
eral damages for an injury done to his health, and that of his’ 
family. Second, he-claims general damages for an injury done to 
his property; and-third, he claims special damages for an injury 
done to-his business, as the keeper of a hotel or house of entertain- 
ment, at the Warm Springs. On the trial, the Court admitted the 
testimony offered to show the injury done to the health of the 
plaintiff and his family; and also admitted the testimony going to 
show the general damage done to his property; but so much of 
the testimony of the plaintiff as went to show the special damage 
which he had sustained, as the keeper of a hotel or house of en- 
tertainment, was rejected by the Court, on the ground that the 
plaintiff had failed to show any license under the Statute of this 
State, authorizing him to keep a tavern or house of entertain- 
ment; that keeping a public house of entertainment, without li- 
cense, was in violation of the law; that by law, he could not. re- 
quire his customers to pay him, and, therefore, he could not have 
been injured, in legal contemplation, by the act of the defendant. 
in depriving him of that which the law would not give him. The 
Act of 1791 declares, that “from and after the passing of this 
Act, any person or persons wishing to keep a tavern, or house of 
entertainment, shall petition the Justices of the Inferior Court 
held for the County where such petitioner resides; and the Court 
to whom such petition shall be exhibited, shall thereupon consid- 
er the convenience of such place, intended for a tavern, and. 
having regard to the ability of ‘such petitionef to keep good and 
sufficient accommodations for travellers, their horses, and attend- 
ants, may, at their discretion, grant a license to such person or 
persons, for the term of one year next ensuing the date of such 
license, and from thence to the next Inferior Court held for the. 
said County, and no longer; which license, upon petition, may be 
renewed from year to year, if the Court think proper: Provided, 
always, that before issuing such license, the Court shall cause the 
petitioner to enter into bond, with sufficient security, to be ap- 
proved by the Court, in the sum of fifty pounds, conditioned for 
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their keeping an orderly and decent house, with good and suff- 
cient accommodation for travellers, their horses and attendants, 
which bond shall be filed in the Clerk’s office, and subject to be 
put in suit upon any breach thereof.” 

The second section of the Act declares, that “the Justices of 
every Inferior County Court, at the first term in every year, shall 
fix and establish the rates and prices to be paid at taverns, for 
liquors, diet, lodging, provender, stabling and pasturage; and 
every tavern keeper shall, within one month after the rates so es- 
tablished, obtain of the Clerk of the said Court, a fair table of 
such rates, which shall be openly set up in the public entertain- 
ing room, in every tavern, and there kept throughout the year, 
until the rate shall be fixed or altered again by the Court, and 
then a copy thereof shall be again so obtained, and kept, from 
time to time, under a penalty of ten pounds, on every tavern-keep- 
er failing so to do; and if any tavern-keeper shall demand and 
receive any greater price for any liquor, diet, lodging, provender, 
stabling or pasturage, than by such rate shall be allowed, he, she 
or they so offending, shall forfeit and pay the sum of two pounds 
overand above the sum extorted for every such offence, to the in- 
former, recoverable with costs, before any Justice of the Péace 
in the County where such tavern shall be.” Priace, 839. 

By this Act, it will be perceived that any person wishing to 
keep a tavern or house of entertainment in this State, is required to 
petition the Inferior Court and obtain a license to do so; give 
bond and security to keep an orderly and decent house ; obtain 
from the Court the established tavern rates, and keep a fair table 
thereof, openly set up, in the public entertaining room, &c. under 
a penalty of ten pounds. In short, if any person wishes to keep 
a tavern or house of entertainment for fee or reward, he must 
comply with the provisions of the Act of 1791, or be subject to 
the penalties prescribed by that Act. Something was said about 
this Act not being of force in this State. I not only find it on the 
Statute Book unrepealed, but find it in all the digests of the laws, 
published by the authority of the Legislature, down to as late a 
period as 1846. In Cobd’s Analysis I not only find the Statute, 
but a form of the petition, license, bond, &c. published by the 
direction of the Legislature. Cobb’s Analysis, 624. 

The Statute, in my judgment, is a wise one, and intended to 
protect the public generally from imposition and oppression, and 
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ought to be enforced as rigidly as any other law enacted by the 
Legislature. The Courts have no power or authority to dispense 
with its provisions. But it is contended, that the plaintiff does 
not claim special damage for an injury done to his business, as the 
keeper of a hotel or house of entertainment, within the meaning 
of the Statute. The record in this case, in my judgment, affords 
ample evidence that the plaintiff is seeking to recover special dam- 
ages from the defendant for an injury done to his business, as the 
keeper of a house of entertainment, so as to bring him within the 
provisions of the Act of 1791, without the necessity of my re- 
sorting to the eloquent language of one of my brethren, in Eze- 
kiel vs. Dixon, (3 Kelly, 155, ’6,) to prove that Statutes ought to 
be construed according to the strict letter thereof. Two cases 
were cited on the argument from Modern Reports, to show that a 
man might live at a watering place, and furnish board and lodg- 
ing, without being considered an inn-keeper, within the purview 
of the English Statutes on that subject. Now, I do not hold that 
because a man lives at a watering place, and furnishes board and 
lodging to those who visit the place for the benefit of the waters, 
that he is necessarily to be considered either a tavern-keeper, or 
the keeper of a house of entertainment; but I do hold, that when 
a party represents himself to be engaged in the business of keeping 
a house of entertainment, and claims damages for an injury done 
to his business in that character, aud the whole record shows he 
was acting in that capacity, he may as well keep such house of en- 
tertainment at a watering place as at any other place; and that 
the same reasons apply why the keeper of a house of entertain- 
ment, at a watering place, should comply with the provisions of 
the Statute, as if the house was kept at any other place. Taverns 
and houses of entertainment, kept at watering places, are not ez- 
cepted from the operation of the Act of 1791. 

Who is to be considered a taveru-keeper, or keeper of a house 
of entertainment, by the Common Law? Blackstone says, “If 
an inn-keeper or other victualler, hangs out a sign and opens his 
house for travellers, it is an implied engagement to entertain all 
persons who travel that way; and upon this universal assumption 
an action on the case will lie against him for damages, if he, with- 
out good reason, refuses to admit a traveller.” 3 Bl. Com. 164. 

The argument is much stronger when the party expressly alle- 
ges he is engaged in the business of entertaining people in a large 
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hotel, fitted up for that purpose. Mr. Christian, in a note in the 
1st vol. of Blackstone, states, that “ Tavern, hotel and coffee-house 
keepers are deemed inn-keepers. 1 Bl. Com, 430. In Thomp- 
son vs. Lacy, (5 Eng. Com. Law Rep. 286,) the defendant kept a 
house of public entertainment, called the Globe Tavern and Cof- 
fee-House, where he provided lodging and entertainment for tra- 
vellers and others. No stage coaches or wagons stopped there, 
nor were there any stables belonging to the house. The question 
was, whether the defendant was an inn-keeper, according to the 
law of England. Adbdot, Chief Justice, said, “ The defendant in 
this case keeps a house where he furnishes beds and provisions to 
persons in certain stations in life, who may think fit to apply for 
them. I do not kuow that an inn-keeper can do more; for he 
does not absolutely engage to receive every person who comes to 
his house, but only such as are capable of paying a compensation 
suitable to the accommodation provided. Now, it appears to me, 
that the defendant cannot be distinguished from a person who 
keeps an inn in the country, in the way of travellers.” 

Bayley, J—“1am of the opinion, this is substantially an inn. 
In order to learn its character, we must look to the use to which it 
is applied, and not merely to the name by which it is designated.” 

Best, J—‘‘An inn is a house, the owner of which holds. out 
that he will receive all traveilers and sojourners who are willing to 
pay a price adequate to the sort of accommodation provided, and 
who come ina situation in which they are fit to be received.” 
The evidence offered and adduced on the trial, showed the use to 
which the plaintiff’s hotel was applied. A “ hotel” is defined by 
Webster, in his-dictionary,to be “ An inn; a house fur entertain- 
ing strangers or travellers.’ The same author defines a“ tavern” 
to be “ A house licensed to sell liquors in small quantities, to be 
drank on the spot. In some of the United States, tavern is synon- 
ymous with inn or hotel, and denotes a house for the entertain- 
ment of travellers, as well as for the sale of liquors.” One of the 
definitions given to the word “entertainment,” by the same au- 
thor, is “ the receiving and accommodating guests, either with or 
without reward.” I now propose to make such extracts from the 
record only, as relate to the claim of the plaintiff for special dam- 
ages done to his business as the keeper of a tavern or house of 
entertainment. I shall confine myself to the plaintiff’s declara- 
tion, the evidence received on the trial, and to the evidence offer- 
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ed and rejected by the Court, as to the special damages claimed 
by the plaintiff, for an injury done to his business; for the reason 
that the Court admitted the evidence as to the gencral damage 
done to the property of the plaintiff, and to his health, by the 
erection of the nuisance by the defendant. The Court below re- 
jected the evidence offered by the plaintiff to show special dama- 
ges sustained by him, as the keeper of a house of entertainment 
at the Warm Springs. To escape from the provisions of the 
Statute, the plaintiff is driven to deny that he claims special dam- 
age done to his business, as the keeper of a house of entertain- 
ment. Before we proceed to examine the character in which the 
plaintiff claims damages for the injury sustained, it is important 
that the distinction between general and special damages should 
be observed. General damages are such as the law implies to 
have accrued from the wrong complained of. Special damages 
are such as really took place, and are not implied by law. 1.Chit. 
Plead. 385. 

In the first count in his declaration, (and I am now speaking 
from the original fecord which is before me, and not the abstract 
of it furnished by the Reporter,) the plaintiff alleges his posses- 
sion of the premises, called the Warm Springs; that there is 
attached thereto extensive and commodious baths, together with 
a large hotel, and a number of smaller buildings, all of which have 
been erected and fitted up at great expense, for the accommoda- 
tion of the crowds of visitors who, for the last ten years, resorted 
there, &c. 

In the first amended count of his declaration, the plaintiff alle- 
ges, that “ he carried on and exercised, at the time aforesaid, and 
had done so for a long time previous thereto, and still continues 
to do so, the business of entertaining, boarding and lodging visitors, 
which said business was, at the time of committing said grievances 
by defendant, very profitable, to wit: of the yearly value of ten 
thousand dollars; yet the said defendant, well knowing the pre- 
mises, but contriving to injure your petitioner, and to deprive him 
of the benefit of the profits of his said business, erected a mill- 
dam, &c. so that from the first day of June, eighteen hundred 
and forty-six, to the first day of November, of the same year, 
your petitioner could not, and did not, carry on his said business, 
nor follow the same as he was used to do and would have done, 
but for the erection of said mill-dam;:and your petitioner has 
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been deprived and prevented thereby, from receiving and enter- 
taining a large number of visitors who were annually accustomed 
to resort to said springs, to wit: Alpha K. Ayer, (and two hun- 
dred and thirty-four other individuals, whose names are specially 
set out,) and thereby was deprived of obtaining from said visitors 
and other persons, thus prevented and deterred from visiting said 
springs, large sums of money by way of profits, to wit: the sum 
of three hundred dollars from each of the aforesaid persons, 
amounting in the whole to the sum of seventy thousand dollars.” 
The second, third and fourth amended counts, all contain, sub- 
stantially, the same allegations as the first. The substance of the 
plaintiff’s charge is, that there had been erected a large hotel at 
the Warm Springs, and fitted up for the accommodation of visi- 
tors ; that he exercised and carried on the business of entertaining, 
boarding and lodging said visitors at said hotel, for great profit, to 
wit: of the yearly value of ten thousand dollars; that he has 
been prevented from entertaining, boarding and lodging said visi- 
tors, as well as others, by the erection of the mill-dam by the de- 
fendant. In short, the complaint is, that the® defendant has, by 
the erection of the mill-dam, prevented the plaintiff from enter- 
taining, at his house of entertainment at the Warm Springs, two 
hundred and thirty-four persons, specially named, besides others, 
to his damage in bis business of keeping a house of entertain- 
ment, seventy thousand dollars. 

To prove this injury to his business, as the keeper of a house 
of entertainment, the bill of exceptions states, that ‘the plaintiff 
offered the following testimony of William Coolidge, to show the 
gross receipts of the ‘public house’ and appendages at the Warm 
Springs, by his accounts as book keeper,” which was rejected. 
Several of the witnesses who were sworn, speak of the “ hotel” 
at the springs, as well as those whose testimony was taken by in- 
terrogatories, and rejected. Tunis A. Prall, sworn for the plain- 
tiff, says, “ The hotel and outhouses were kept in good order, and 
that he was in the employ of the plaintiff as ‘ bar-keeper,’ in 1846, 
at the springs.” Daniel McDougald states that “ the hotel” and 
outhouses were kept in good order in 1846. Charles Cleghorn 
says, “the hotel” and outhouses were in good order. Gen. Bailey 
says, “that in the year 1846, he was at the springs, and kept 
house himself, and only boarded his horses, and procured a por- 
tion of his supplies from ‘ the tavern.’ and that his bill was some- 
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thing less than $200.” Richard Bissell states, “ the ‘hotel’ and 
outhouses were kept in excelleut order.” E.J. Harden says, 
“he kept house at the springs, and did not spend much money 
at the hotel.” James Hamilton says, “ he does not know in what © 
order the hotel was kept, as he was absent part of the summer.” 
H. H. Mapp states, that the mill-pond was between one-fourth and 
one-half of a mile from the “ Warm Springs Hotel,” and that the 
receipts of the “ Warm Springs Hotel,” for the year 1847, were 
between twenty and twenty-five hundred dollars, and that the 
plaintiff was the proprietor thereof. Bishop Clements says, 
“ What he means by the Warm-Springs, is the spring of warm 
water, the baths, ‘ public house hotel,’ store,” &c. 

But it is said that a “hotel” in France, means a gentleman’s 
private residence. I have never been in France, and certainly 
shall not now go there, to ascertain the meaning of the word 
“hotel,” when used in a Georgia Court. A “hotel” in this coun- 
try, is as well understood to be a tavern, or house of public en- 
tertainment, asa church or meeting house is understood to be a 
place of public worship. When I take into view the special alle- 
gations in the plaintiffs declaration as to thé injury done to his 
business in being prevented from entertaining the persons specially 
named therein, as well as others not named, and the testimony 
adduced on the trial, as well as that which was offered, as the 
same appears in the record before me, I do not doubt but that it 
is the object of the plaintiff to recover special damages from the 
defendant, for an injury done to his duszness as the keeper of a 
tavern or house of entertainment at the Warm Springs, as con- 
templated by the Act of 1791. The testimony offered and re- 
jected, was to prove the receipts during different years, of what 
the witnesses called “the hotel,” “the tavern,” “the public house,’’ 
“the public house hotel,” “the Warm Springs hotel,” of the 
plaintiff; and one of the witnesses says he was his “ bar-keeper”’ 
in 1846. The plaintiff, according to this record, is suing for 
special damages done to his business as the keeper of a tavern or 
house of entertainment, in addition to the general injury which 
he alleges his health and his property have sustained by the act of 
the defendant. An allegation of the character in which the plain- 
tiff sues, or of his title to damages, is generally descriptive in its 
nature and requires proof. 1 Green/f. Ev. 70, §58. Moises rs. 


VoL. vit. 43 
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Thornton, 8 Term Rep. 303. Todd vs. Hastings, 2 Saunders’ 
Rep. 307, note 1. 

According to the Statute of 1791, the keeper of a tavern or 
house of entertainment, is required to do certain things. He is 
required to obtain license, and to obtain and keep a fair table of 
his rates, in his public entertaining room. This Court is bound to 
presume the Inferior Court of Merriwether County has done its 
duty under the law, and fized the rate of charges. The plaintiff, 
it is admitted, has not complied with the Statute in this particular, 
as the keeper of a tavern or house of entertainment, and is, 
therefore, liable to the penalty prescribed byit. The Act of 1791 
was intended for the protection of the public. In Barélett vs. 

Vinor, Holt, Ch. J. says, ‘‘ Every contract made for or about any 
matter or thing which is prohibited and made unlawful by any 
Statute, is a void contract, although the Statute itself doth not 
mention it shall be so, but only inflicts a penalty on the offender, 
because a penalty implies a prohibition.” Carthew, 252. In Cope 
vs. Rowlands, it was held, a broker could not maintain an action 
for work and labor, and commissions for buying and selling stock, 
&c. unless duly licensed by the Mayor and Aldermen of the City 
of London, pursuant to 6 Anne, ch.16. 2 Meeson & Welsby’s 
Rep. 149. Bensly vs. Bignold, 7 Eng. Com. Law Rep. 121. Gal- 
lini vs. Laborie, 5 Term Rep. 242. 

If all the customers which the plaintiff alleges he was prevented 
from entertaining at his house, by the act of the defendant, had 
come there to be entertained, he could not have collected their 
bills by law, for the reason he was acting in violation of the law ; 
and consequently the defendant has not injured him by depriving 
him of that which the law would not give him. 

The testimony offered was inadmissible, in my judgment, upon 
another ground. The plaintiff offered to prove what had been 
the receipts of his “public house,” by the book-keeper in 1845, 
and the receipts thereof for the year 1846, and then to show he 
had been damaged in his business as a keeper of such “public 
house,” the difference between the receipts of the two years, in 
consequence of the defendant’s mill-dam having kept away from 
his “ public house” the two hundred and thirty-four customers 
which he specially alleges did not visit his “ public house,” to be 
entertained by him, on that account. 

This evidence ought to have been rejected, on the ground it 
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was too remote and uncertain to establish and fix the damages of 
the plaintiff against the defendant. The customers of the plaintiff 
might, or might not, have been kept away by the mill-dam. The 
great variety of circumstances, physical, moral, social and pecu- 
niary, which influence and control the actions of men, might have 
operated to keep them away from the plaintiff's house of enter- 
tainment, had no mill-dam_ been erected by the defendant. Nor 
is it by any means certain, if they had all come to his house to be 
entertained by him, that they would all have paid him for such 
entertainment. The true rule is stated by Professor Greenleaf: 
“The damage to be recovered must always be the natural and 
proximate consequence of the act complained of.” 2 Greenlf. Evid. 
210, §256. Witnesses state their opinions that customers were 
kept away by the mill-dam; but how can they know that such 
customers would certainly have visited the plaintiff’s “public 
house,” if the mill-dam had not been erected, or that they would 
have paid their tavern bills when they did come? The object of 
the testimony was to show a diminution of the profits of the plain- 
tiffs house of entertainment, by showing the absence of custo- 
mers, residing in different parts of the country, whom interest, 
business, health or pleasure might induce to visit the “ Warm 
Springs Hotel,” or “ the tavern,” as one of the witnesses calls it. 
To allow such evidence to be received, as furnishing a certain and 
safe criterion for damages is, in my judgment, altogether too spe- 
culative and visionary, and would open a door for the indulgence 
of a system of legal plunder, under the forms of law, which ought 
not to be sanctioned. 

In Moore vs. Adam, (18 Com. Law Rep. 305,) it was held, the 
plaintiff could not give in evidence, in an action for an assault, 
that in consequence thereof he had been driven from Allicant, in 
Spain, where he carried on the business of a merchant, and was 
thereby injured in his said 4usiness and compelled to leave it. 
The rule stated by the Court in that case with regard to special 
damages was, that you may give in evidence any special damage 
which is the clear and immediate result of the act complained of ; 
but you cannot give in evidence, as special damage, any remote 
consequences, and that the damage which the plaintiff claimed for 
having been compelled to leave his business as a merchant at Alli- 
cant, in cousequence of the assault of the defendant, was, by far, 
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too remote. See Crain vs. Petrie, 6 Hill’s N. Y. Rep. 522, to the 
same point. 

I will now proceed to consider the charge of the Court to the 
Jury. The Court charged the Jury, that the mill-dam, as shown 
by the proof, having been erected before the plaintiff purchased 
or‘ went into the possession of the property, he could not main- 
tain’ his action against the defendant for its erection or continuance, 
until he had requested the defendant to take it down. The re- 
cord shows that the mill-dam was erected by the defendant on his 
own land, in 1843, while S. R. Bonner was the owner and propri- 
etor of the property alleged to have been injured; that in 1845, 
the present plaintiff, Robert Bonner, bécame the owner and pro- 
prietor of the property from 8S. R. Bonner. The plaintiff’s action 
was instituted on the 2d day of February, 1847. The defendant 
erected the mill-dam on his own land, as he had the lawful right 
to do, so that he injured zo one else. From the time of its erection 
in 1843, up to the time of the purchase of the Warm Springs 
property by the plaintiff, no one was injured by this act of the 
defendant, so far as the record informs us. Up to that time the 
defendant was in the Jawful enjoyment of his mill-dam, for all 
legal purposes. For aught that appears, the mill-dam may have 
been erected by the approbation and consent of S. R. Bonner, who 
was the owner of the Warm Springs property at the time of its 
erection. When the mill-dam was erected by the defendant, on 
his own land, and continued there until the plaintiff became the 
purchaser of the Warm Springs property from S. R. Bonner in 
1845, he had done no wrong to any body; certainly he had done 
no wrong to the plaintiff, as regards the Warm Springs property, 
by the erection of the mill-dam in 1843, when he was xot the 
owner of the property. All the injury which could result to that 
property, either directly or consequentially, by the act of the de- 
fendant in the erection of his mill-dam, must have necessarily 
affected the rights of Aim to whom the property belonged at the 
time the act was done. S. R. Bonner was the owner of the pro- 
perty at the time the mill-dam was erected by the defendant, and 
had he continued the owner of the property, and the consequence 
of such erection of the dam of the defendant was a nuisance and 
injury to his property, such nuisance would have relation back to 
the time the act was done by the defendant as against his rights of 

property. The act of the defendant from which the consequen- 
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tial injury resulted, was done while he was the owner of the pro- 
perty, and in legal contemplation, the act itself from which such 
injurious consequences resulted, would have. been a violation of 
his rights, and an action could have been maintained by S, R. 
Bonner against the defendant, without any request, for the reason 
that the act of the defendant, in erecting the mill-dam, was done 
while he was the owner of the property. In other words, the con- 
sequential damage done to his property, resulting from the act of 
the defendant, while he was the owner of it, would have relation 
back to the time when the act was done, and as to him who was 
the owner of the property at the time of the erection of the mill- 
dam, the defendant would have been a wrong doer, and no request 
necessary. But what act has the defendant done, as against the 
present plaintiff’s rightsto the Warm Springs property? He has 
erected no mill-dam since he became the owner of the property, 
which could either directly or consequentially injure is proper- 
ty. The act of the defendant in erecting the mill-dam, from 
which the consequential damage is said to result, was not done as 
against his rights of property, but the rights of another. As to 
the present plaintiff, the consequential damage arising from the 
nuisance cannot relate back to the time of the erection of the 
dam, for that act of the defendant did him nor his property no 
injury, at the time of its erection. But it is said the defendant 
became a wrong doer as against the rights of the plaintiff, by con- 
tinuing the nuisance. At what time did he become such. wrong 
doer? Certainly not from the time of the erection of the mill- 
dam in 1842, for then the plaintiff had no cnterest in the property 
to be injured by that act of the defendant. . What act of the de- 
fendant, I repeat, constituted him a wrong doer as against the pre- 
sent plaintiff? 

The erection of the dam on his own land was a lawful act, at 
the time it was done, and if the consequences resulting from it 
proved injurious to the owner of the property in question, so as 
to make the act unlawful, the plaintiff was not such owner. When, 
in the eye of the law, could the defendant be considered as a 
wrong doer, as against the rights of the plaintiff, with regard to the 
Warm Springs property? From the time he became the owner 
of the property, and notified him that his mill-dam was injurious 
to such property, and requested him to remove it. From the time 
of such request, the defendant would be considered in law, as the - 
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continuer of a nuisance, as against the rights of the plaintiff, and a 
wrong doer, as against him, and not before. The wrong of the de- 
fendant would then consist in his refusal to abate the nuisance, 
after notice of its injury to the health or property of the plaintiff, 
and a request to remove it. The majority of the Court concede, 
as I understand them, that if the defendant had transferred the 
property, on which the mill-dam was erected, to A B, that be- 
fore the plaintiff could have maintained his action against A B, a 
request would have been necessary, on the ground that A B would 
be an innocent purchaser of the property, and have no knowledge 
that the mill-dam was injurious to any body. The argument ap- 
plies with equal force to the present defendant, as against the 
plaintiff. He had the unquestioned right to erect the mill-dam on 
his own land, and did erect it, without injury to the then owners 
of the Warm Springs property, or any body else, so far as the re- 
cord informs us. The dam was erected in 1843, and so far as the 
record shows, injured xo one until 1846, and of the fact that it did 
injure any body, the defendant was wholly ignorant, until the 
commencement of the present suit, so far as the record shows. 
As against the present plaintiff, the detendant stands precisely on 
the same footing, with regard to the reason and justice of a request 
being made, as A B would stand, if he had purchased the prop- 
erty of the defendant. I cannot perceive any rational distinction 
between the two cases, upon principle. As against S. R. Bonner, 
the former owner, A B, the purchaser from the defendant, would 
not have erected the nuisance, but only continued it, as against his 
rights, and therefore it is said a request is necessary. Precisely so 
with the defendant. He did not erect the nuisance, as against the 
rights of the present plaintiff; he has only continued it, as against 
him, since he became the purchaser of the property, and therefore, 
a request is equally necessary. The defendant is not presumed to 
know that the continuance of the mill-dam would have injured the 
present plaintiff, as the owner of the property, inasmuch as it did 
not injure the former proprietor, any more than A B, the purcha- 
ser from the defendant, would be presumed to know, that the mill- 
dam on the premises purchased by him, would have injured S. R. 
Bonner, had he continued the owner of the property. The truth 
is, that neither the defendant, nor A B, the purchaser from him, 
can be charged as wrong doers, for erecting the nuisance, as against 
the plaintiff. In either case, the parties merely continue the nui- 
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sance, and neither are wrong doers, until notice and request to re- 
move it. This is the reason of the rule, and as applicable, when the 
suit is instituted by the feoffee, after the erection of the nuisance, 
against him who erected it, as it is when the suit is brought by 
the owner of the property at the time of the erection of the nui- 
sance, against the assignee of the party who did erect it. 

But it is said that Penruddock’s case, in 5 Coke, 101, settles this 
question in favor of the plaintiff in error. As I read that case, itis 
an authority to sustain the judgment of the Court below. There 
is an obiter remark of the Court, upon which the counsel for the 
plaintiff in error seem to rely. That was an action of quod per- 
mittat prosternere, alleging that one Cock erected upon his free- 
hold a house, so near the curtilage of a house of Thomas Chich- 
ley, that it did overhang the curtilage of the plaintiff, whereby 
the rain fell upon it, &c. Thomas Chichley was the owner of the 
house, at the time the nuisance was erected by Cock. Cock had 
transferred the property on which the nuisance was erected by 
him, to Penruddock, and Mary his wife. Thomas Chichley, 
whose property was injured by the nuisance created by Cock, 
had transferred it to Clark, who brought the action against Pen- 
ruddock, and Mary his wife. The suit was therefore bruught by 
Clark, who was the feoffee of Thomas Chichley, against Ed. Pen- 
ruddock, and Mary his wife, assignees of John Cock. This case, 
it will be perceived, involved two questions : 

First, Whether the action could be maintained by Clark, the 
feoffee of Thomas Chichley, whose property had been injured by 
the act of Cock, before Chichley had transferred it to Clark, with- 
out request. 

Second. Whether the action would lie against Penruddock 
and wife, who were the assignees of Cock, who erected the nui- 
sance, without request, ‘ 

The two questions are distinctly made by the facts of the case, 
and no other. It was resolved by the Court, “ that the distilling 
of the waters, in the time of the feoffee or assignee, is a new wrong ; 
and this writ lieth after request of amendment, but not before ; but 
it lieth against him who did the wrong, without request, and the 
action good.” The distilling of the waters, by Penruddock and 
wife, upon the hogse of Clark, after he became the owner or 
feoffee of it, was a mew wrong, and the action lay in favor of Clark, 
the feoffee of Chichley, for such new wrong, after request by Clark, 
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the feoffee, of an amendment by Penruddock and wife, but not 
before. The act of erecting the nuisance by Cock, as against Chich- 
ley, the owner of the house, was no wrong done to Clark, who 
purchased the house after the nuisance was erected, but it was 
the continuing the nuisance, in the time of Clark, that made the 
defendants wrong doers, after request of amendment by Clark, the 
feoffee of Chichley. Now, let us apply the principle settled in 
Penruddock’s case, to the one before me. Robert Bonner, the 
plaintiff, is the feoffee of S. R. Bonner, who was the owner of the 
Warm Springs property, at the time the nuisance was erected by 
-the defendant in 1843. In 1845, Robert Bonner, the feoffee of 
S. R. Bonner, became the owner of the property; and the contin- 
wing the nuisance by Welborn, the defendant, in the time of Ro- 
bert Bonner, the feoffee, afier request to remove it, would have 
been a new wrong, for which an action would lie after such re- 
quest, but not before. 

The action, as I have already said, would have lain against the 
defendant, in favor of S. R. Bonner, without request, according to 
the obiter remark of the Court, in Penruddock’s case; for the 
wrong was done by the defendant in erecting the nuisance, to his 
rights, and as against 47m and his rights, the defendant was the 
one who did the wrong, by erecting the mill-dam; and that is my 
understanding of Penruddock’s case. 

But if I am mistaken as to the questions decided by the Courtin 
Penruddock’s case, I have the satisfaction to know that I shall be 
found in at least respectable company. Mr. Selwyn, intreating upon 
this subject, says: “Ifthe house, &c. affected by the nuisance, be 
aliened, the altence, after request made to remove the nuisance, 
may maintain an action for the nuisance;” and cites Penrud- 
dock’s case as his authority. 2 Wheaton’s Selwyn, 856. Pro- 
fessor Greenleaf, speaking of nuisance, remarks: “So, if the 
plaintiff has purchased a house, against which a nuisance has been 
committed, he may maintain this action for the continuance of the 
nuisance, after request to abate it;” andcites Penruddock’s case 


as his authority. 2 Greenl. Ev. 385, §472. 

Mr. Starkie, speaking on the subject of nuisance to lands, thus 
states the rule: “ Where a house, in respect of which a nuisance 
has been committed, has been aliened, the alifmee may maintain 
an action for the continuance of the nuisance, after request made 
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to abate or remove the nuisance ;” and cites Penruddock’s case 
as his authority. 3 Starkie’s Ev. 992. 

Mr. Chitty says: “‘ A request to remove is always essential, be- 
fore an action can be commenced against a mere continuer of a nui- 
sance ;” and cites Penruddock’s case. 1 Chitty’s General Prac. 
569. The defendant here, as against Robert Bonner, was a 
mere continuer of the nuisance ; he erected no nuisance in his time, 
either by mill-dam or otherwise. Loftin vs. McLemore, 1 Stew- 
art’s R.133, was an action on the case, for erecting and continuing 
a mill-dam, alleged to be a nuisance. The plaintiff became the 
proprietor of the land injured thereby, after the erection of the 
nuisance, and alleged and proved a request to the defendant to 
remove it. On the trial, the Circuit Court held, that if the nui- 
sance was erected before the plaintiff became the proprietor of 
the land injured, a continuance of it was not such an injury to 
the plaintiff as would sustain an action: whereupon, exceptions 
were taken to the decision of the Circuit Court, and the case 
came before the Supreme Court of Alabama. The Supreme 
Court held, that “the alienee of land, sold subsequent to the 
erection of a nuisance, may maintain an action for continuing it, 
after a special request to remove it, The continuance is a new 
ground of action, without resorting to the period of time when it 
was first erected.” 

This case, it is true, does not expressly decide, that an action by 
the alienee of land, sold subsequent to the erection of the nuisance, 
could not be maintained against the party erecting it, without 
request ; for in that case, a special request was alleged and proved, 
but the case does show, that the defendant who erected the nui- 
sance, as against the alienee, who purchased the land subsequent 
to its erection, is merely a continuer of the nuisance, as against the 
rights of such alienee, from the ¢ime of the request to remove it ; 
for the continuance, (Says the Court,) is a rew ground of action, 
without resorting to the period of time, when it was first erected. 
In the view of the Court in that case, the defendant, as against 
the rights of the alienee or feoffee of the property, subsequent to 
the erection of the nuisance, becomes a wrong doer, only from the 
time of the request to remove it. That case also shows, that it 
was the understanding of the profession, that when the action was 
brought by the alienee of the property, subsequent to the erection 
of the nuisance, that a request to remove it was necessary. 

VoL. vir. 44 
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The plaintiff here alleges the mill-dam was erected by the de- 
fendant, in 1843, to injure him and his property, when the proof 
shows that he was not the owner of the property, until 1845. It 
may be said this act of the defendant, in erecting this mill-dam 
in 1843, did not operate as a nuisance, until the present plaintiff 
became the owner of the property. In that view of the question, 
the reason why he should have notified him and requested the re- 
moval of the dam, applies with increased force; for if that be 
true, the defendant was not a wrong doer by the erection of his 
mill-dam, against the plaintiff or any body else; and all the aver- 
ments in his declaration, that the erection of the dam by the de- 
fendant, in 1843, was done to injure hem and his property, falls to 
the ground, and is wholly unsupported by the evidence. The 
plaintiff is necessarily then, driven to rely on such parts of his de- 
claration, wherein he alleges the defendant continued the nuisance, 
after it became one, as against him and his property. From what 
time did the defendant become the continuer of the nuisance, as 
against the plaintiff? From the time he zotified him the mill-dam 
which he had erected in 1843, on his own land, was injuring him 
and his property, and requested him to remove it. There being 
no such request alleged or proved, the defendant is not liable to the 
present plaintiff, as a wrong doer, for the continuance of the nui- 
sance, caused by the erection of the mill-dam in 1843, before the 
plaintiff became the owner of the property alleged to have been 
injured. 

If the defendant, who erected the mill-dam in 1843, is to be con- 
sidered a wrong doer, as the continuer of the nuisance against the 
plaintiff, who became the owner of the property in 1845, it is to 
be hoped that the majority of the Court will, by their judgment, 
establish definitely, he time at which the defendant became such 
wrong doer, as the continuer of such nuisance, as against the pres- 
ent plaintiff—if the defendant did not become a wrong doer, as 
the continuer of the nuisance, from the time of notice and request to 
remove it, as against the present plaintiff. My conclusion then is, 
that the Act of 1791 is of force in this State; and that the evi- 
dence furnished by the record before me, clearly shows that the 
plaintiff claims special damage from the defendant, for an injury 
done to his dusiness, as the keeper of a tavern or house of enter- 
tainment at the Warm Springs, within the words and meaning 
of that Act; and that to enable him to recover such damages, in 
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that character, he ought to have shown at the trial, he had com- 
plied with the requisitions of that Statute. 

That the evidence offered to show the special damage which the 
plaintiff had sustained, as the keeper of such tavern or house of 
entertainment, in consequence of the absence of a great number 
of persons who had usually been his customers, was too remote, 
speculative and visionary, to furnish a safe. and certain criterion 
for damages, inasmuch as the absence of such customers was not 
necessarily the natural and proximate consequence of the injury 
complained of. 

That inasmuch as the record shows that the mill-dam was erect- 
ed by the defendant, in 1843, while S. R. Bonner was the owner 
of the property in question, and that his alienee, Robert Bonner, 
the present plaintiff, did not become the owner of the property 
until 1845, the erection of the mill-dam in 1843, by the defend- 
ant, was no injury to the rights of the present plaintiff; that the 
defendant is not liable to the present plaintiff, as the erector of the 
mill-dam in 1843, the plaintiff having become the purchaser of 
the Warm Springs’ property since the erection of the alleged nui- 
sance by the defendant; that if the exjury which the plaintiff has 
sustained to his property, is in consequence of the continuation of 
the mill-dam by the defendant, since the plaintiff became the 
alienee‘of the property, then no action lies against the defendant, 
at the instance of the plaintiff, for such continuation, until notice 
of the injury and request to remove the nuisance ; the defendant 
not being considered in law as a continuer of a nuisance and a 
wrong doer, as against the plaintiff’s rights, until such request to 
remove it, and neglect or refusal to doso by the defendant. For 
these reasons I am of the opinion the judgment of the Court be- 
low should be affirmed. | 
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No. 56.—Freperick A. WittiAMs, plaintiff in error, vs. DANIEL 
R. Turner and James L. Maysen, defendants. 


{1.] When the cross-questions in interrogatories grow out of the direct ex- - 
amination, and are not fully answered, they will be rejected. 

[2.] A witness cannot be discredited, by proof of statements made out of 
Court, irreconcilable with his testimony, until he has first been examined 
as to the time, place, person and circumstances involved in the statements 
proposed to be proven. 

[3.] Seven years exclusive and continued possession and enjoyment ofa ferry 
right, is, in this State, presumption of a grant. 

[4.] E agrees with T, that he will advance to T the purchase money for a lot 
of land, free of interest for one year; in consideration of which, T agrees 
to secure the ferry right on said land, for the use of E ; the contract being 
executed, and the title of the land taken in the name of T: Held, that an 
implied trust is created, as to the ferry right, and that T holds it as trustee 


for E. 


In Equity. DeKalb Superior Court. Tried before Judge 
Hinz, March Term, 1849. 


In 1823, John B. Nelson established a ferry across the Chatta- 
hoochee river, the east landing being on a fraction purchased 
by him from the State—No. 20—and to which fraction, a grant 
issued to him in 1827, when the last instalment was paid. The 
west landing was upon lands then occupied by the Indians, Nelson 
continued the ferry during his life, and after his death, it was kept 
up for the benefit of his heirs. When the lands on the West 
bank of the Chattahoochee were drawn by lottery, the guardian 
of Nelson’s orphans purchased the lot on which the west landing 
was—No. 399—and several lots above and below, adjoining. 

In 1844, defendants in error erected another ferry, about half 
a mile above Nelson’s ferry, on fraction No. 284, by which the 
profits were greatly reduced. 

In 184-, Frederick A. Williams, who had intermarried with 
one of the heirs of John B. Nelson, and had purchased the inter- 
est of the other in the land and ferry, filed a bill to. enjoin the 
defendants in error from using their ferry, alleging the foregoing 
facts. And farther, charging that William Ezzard, the guardian 
of Nelson’s orphans, advanced to Daniel R. Turner the money 
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to purchase fraction No. 284, upon an agreement, that in consid- 
eration of keeping the money for one year, without interest, he 
would secure to Nelson’s orphans the ferry right on the fraction 
No. 284. 

‘The answer of Daniel R. Turner denied the agreement set out 
in the bill, and denied that the possession and use of Nelson’s fer- 
ry had been uninterrupted for twenty years, and alleged that the 
position of the ferry had been changed some 400 yards. 

On the trial at March Term, 1849, it was in evidence, that the 
land on which was the west landing of the ferry, was rented out 
by the agent of the State, during the years 1831 and 1832, to 
others than Nelson; and during the same years, the place where 
defendants’ ferry now is, was also rented out and kept as a pub- 
lic ferry. 

The testimony, with regard to the agreement between Turner 
and the guardian of Nelson’s orphans, was somewhat conflicting. 

The testimony of A. Brooks was rejected by the Court, on the 
ground that the second cross interrogatory was not answered, 
viz: “Ifyou were acquainted with Nelson’s ferry, say whether 
there is a ferry now at the same place; and who had control of it 
in the years 1831 and 1832; and under whom they heldit?”’” The 
answer was, “ that at that date, to-wit: in ‘the years 1831 and 
1832, he knew nothing of the transaction of said ferry.” 

To this ruling of the Court, complainant excepted. 

James Wallis swore, that he had been acquainted with Nel- 
son’s ferry, twenty-three years previous to March, 1847. De- 
fendants offered to prove by Hiram Embry, that he saw Wallis 
at his (Embry’s) father’s house, in DeKalb County, in 1828, 
about eight miles from the ferry, and Wallis told him it was the 
first time he had ever been in DeKalb County, for the purpose of 
discrediting the testimony of Wallis. Complainant objected, be- 
cause a foundation had not been laid, by first examining Wallis, 
as to the fact of making such statements. 

The Court overruled the objection, and complainant excepted. 

Complainant’s counsel requested the Court to charge the Jury, 
“that if complainant and those under whom he claimed, had 
used, had and enjoyed their ferry, for seven years and upwards, 
without any interruption, the law would presume a grant for the 
same.” 

The Court declined so to charge, but charged, on the contrary, 
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that to entitle the complainant to a prescriptive right, he must ' 
show that he and those under whom he claimed, had been in the 
peaceable, continued and exclusive possession of the ferry, for 
twenty years; and if there had been a public ferry kept at the df 
place where defen lants’ ferry now is, in the years 1832 and 1833, 
this would be such an interference with the rights of complainant, : 
as would destroy his prescriptive right to his own ferry. 5 
To which charge and refusal to charge, complainant filed ex- 
ceptions. 





Counsel for complainant also requested the Court to give in 
charge, that “if the contract alleged in the bill was made, the 
money advanced and Turner purchased the fraction No. 284, in 
pursuance of the contract, the law constituted him a trustee for 
Nelson’s children, so far as the ferry right in said fraction is con- 
cerned. 

The Court declined so to charge, but on the contrary, charged 
that this was not a case of implied or resulting trust, but that such 
a contract was within the operation of the Statute of Frauds and 
Perjuries. 

To this charge, and refusal to charge, complainant excepted. 

















Ezzarp and Catnovn, for plaintiff in error. 






Murpny aud McDonatp, for defendants. 


By the Court.—Niszet, J. delivering the opinion. 









[1.] The testimony of Brooks was properly rejected. The 
cross question grew fairly out of the direct examination. It is 
answered only in part. The inquiry, “ whether there is now a 
ferry at the same place,” is not answered at all. It will not do to 
permit a witness to judge what questions he shall answer, and 
what not ; unless the questions are such, as by law, he is not bound 
to answer, he must answer all. It is for the Court to determine, 
when the testimony is brought in, what answers are legal, and 
what not. This is more important, when the testimony is taken 
by commission. As to the materiality of the answer, if had, it is 
not for us to determine; it might be material; it might, in the 
course of the trial, become material, in connection with other 
testimony. 
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[2.] We think that the testimony of Embry, to discredit the 
witness, Wallis, ought not to have been admitted, without first 
laying a foundation for its admission, by examining Wallis as to 
the statements sought to be proven by Embry. Wallis swore in 
Court, that he had been acquainted with Nelson’s ferry, for twen- 
ty-three years previous to March, 1847. Embry was offered to 
prove, that in 1828, Wallis was at his father’s house in DeKalb 
County, about eight miles from the ferry, and then and there told 
him that it was the first time he had ever been in DeKalb Coun- 
ty, and that he was there in search of ahome. This testimony 
could have had but one object, to-wit: to discredit Wallis, by proof 
of statements made by him out of Court, irreconcilable with his 
statements made under oath, in Court. This is a legitimate man- 
ner of discrediting a witness, yet it is allowable only upon terms, 
A witness cannot be discredited, by proving statements out of 
Court, contradictory of his testimony in Court, unless the state- 
ments are as to such matters as are relevant to the issue. The 
statements in this case are about matters material in the issue. 
But before the witness can be in this way discredited, it is, in 
general, necessary to ask him as to the time, place and person in- 
volved in the supposed contradiction. His attention must be 
drawn to the-particular time, place and other circumstances of the 
statements. It is not enough to inquire of him, generally, wheth- 
er he has made such and such statements; his memory may be 
at fault, and it ought to be refreshed, by calling his attention to 
particulars. This is but mere justice to the witness. Asthe di- 
rect intent and effect of proving the outdoor statements, is to im- 
peach his veracity, common justice requires that he shall have the 
opportunity of correcting and explaining his evidence, as well as 
to explainthe nature,circumstances, meaning and design of what he 
is proved elsewhere to have said. Angus vs. Smith, 1 M. & 
Malk. 473. Crowly ve. Page, 7 C. & P. 789. Regina vs. Shel- 
land, 9 C. & P. 277. Regina vs. Holden, 8 C. & P. 606. The 
Queen’s Case, 2 Bro. & Bing. 313, 314. Cow. & Hill’s notes to 
Phil. Ev. vol. 2, page 774. 1 Phil. Ev. 308. 9 C. & P. 483, 
489. 11 Ad. & El. 803. 1 Greenlf. Ev. §462. 

[3.] The bill in this case, was filed to enjoin the defendants 
from the use of a ferry on the Chattahoochee river, upon the 
ground, first, that the complainants are the owners of an ancient 
ferry on that stream, to which the ferry of the defendants is inju- 
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rious. The plaintiffs showing no grant from the State, or license 
from the Inferior Court, relied upon proof of a grant by pre- 
scription. What length of time of undisturbed possession and en- 
joyment will, in this State, create a presumption of a grant, became 
a question. The complainant requested the Court to instruct 
the Jury, that “If the complainant and those. under whom he 
claimed, had used, had and enjoyed their ferry, fur seven years 
and upwards, without any interruption, the law would presume 
a grant for the same;” which he declined to do, but instructed 
them, that “to entitle the complainant toa prescriptive right, he 
must show that he and those under whom he claimed, had been 
in the peaceable, continued and exclusive possession of the ferry, 
for twenty years,” &c. 

To the declining of the Court to charge, as requested, and to 
the charge given, the complainant excepted. In our judgment, 
in this State, a grant will be presumed, from seven years’ exclu- 
sive and uninterrupted possession and enjoyment of an incorpore- 
al hereditament. 

The right of ferry is a franchise; that is to say, the ripa- 
rian proprietor has not, as an incident to the ownership of land, 
the right to erect a ferry, and charge and collect toll. So far as it 
does not interfere with public rights, as of navigation, it is inci- 
dent to the title to lands, and may be exercised for private pur- 
poses. Public ferries are for public convenience, and the grant- 
ing or withholding the right to establish them, is an attribute of 
sovereignty. The power to grant a ferry right, is in the Legis- 
lature. By law, the Inferior Court is empowered to authorize 
it, but the paramount control over the whole subject, is retained 
by the Legislature. The Legislature may grant as many ferry 
rights as it pleases. One grant to A does not preclude another to 
B; and if A, being the first grantee, is injured by B’s ferry, he 
has no right of action; for it is damnum absque injuria. But if 
A has a grant, and is injured by B’s ferry, erected on his own 
lands, without a grant, he is entitled to recover damages, to the 
extent of his injury. See these principles fully and ably discussed 
by Lumpkin, J. in Young § Calhoun vs. Harrison § Harrison, 6 
Ga. R. 130. 

The defendants here show no grant. The plaintiff claims a 
graut by prescription. 

In England, 20 years’ adverse and uninterrupted enjoyment of 
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an incorporeal hereditament, in analogy to the Statute of Limita- 
tions, presumes a grant and gives a right. By Statute of James, 
in England, 20 years is the limitation to the right of entry upon 
land. Limitation Acts protect the possession of defendants, and 
also give title to plaintiffs. See 5 Geo. R. 39. Ib, 261. 

In the States of this Union, grants are presumed to incorporeal 
hereditaments, easements and franchises, from lapse of time, in 
analogy to the Limitation Acts, asto land. The English term of 
20 years, notwithstanding the State Limitation Acts may be dif- 
ferent, is adopted as in South Carolina, in some of the States. 1 
Nott § McCord, 387 ; also, 1 Cheves’ L. & Eq. R. 2. 

But most generally, the limitation term is also the prescriptive 
term. 3 Kent’s Com. 442. 1 Greenlf. Ev. 20, note 1. Cooledge 
vs. Learned, 8 Pick. 504. Melvin vs. Whiting, 10 Pick. 295. 
Ricard vs. Williams, 7 Wheat.100. Angel on Water Courses, 60. 

We adopt the limitation term of our Statute, to-wit: seven 
years, as best in policy, and confessedly right upon principle. 

[4.] The contract charged in the bill between Judge Ezzard, as 
guardian of the minors of Nelson and Turner, was this: Ezzard 
agreed to advance to Turner, a sum of money for the purchase 
of lot No. 284, upon which is the defendant’s ferry landing on the 
western bank of the river; the use cf which he was to have for 
one year, free of interest ; and in consideration of which use, he, 
Turner, agreed that he would secure to Nelson’s orphans the 
ferry right on that lot of land. The bill charges that the contract 
was executed on Ezzard’s part, and that Turner bought lot 284, 
taking the title to himself. The complainant insists,. that by this 
contract, if proven, there was a resulting trust created in behalf 
of these minors, and that Turner holds the ferry right, as their 
trustee, and, of course, has no right to its use; and requested 
the Court so toinstruct the Jury. The presiding Judge declining 
to do this, charged the Jury that “this was not a case of a result- 
ing or implied trust, but that such a contract was within the oper- 
ation of the Statute of Frauds and Perjuries."’ Whereupon, the 
complainant excepted. 

We think, if this contract be proven, it creates an implied trust, 
which is expressly excepted from the operation of the Statute of 
Frands. If A buys lands with the money of B, and takes the title 
to himself, the law implies a trust in favor of B, and A holds the 
title as his trustee. Here, the land is Turner’s, and with the title 
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to the land, goes the right to apply for and use the franchise ; 
also, the right of building a ferry on it, for his private use, at Law. 
But how does a Court of Equity construe the contract? Why, 
thus: The interest on the money paid for the land, belongs to the 
minors. That, by the agreement, is paid for the ferry right. 
Turner, with this interest, buys the ferry right: the law creates 
a trust in his hands, for the benefit of the minors; he is their 
trustee. This doctrine is well settled in Chancery, and has its 
origin in the natural presumption, in the absence of all rebutting 
circumstances, that he who supplies the money, means the pur- 
chase for his own benefit, rather than the benefit of another. In 
this case, the agreement is, that the purchase of the ferry right is 
for the benefit of the minors, whv advanced the money. That 
the title should be in Turner, was a matter of convenience and 
arrangement. The advance to Turner, of the use of the money 
for one year, is equivalent to the advance of lawful interest there- 
on, for that length of time, in cash. 2 Story’s Eq. §1201. 2 Fond. 
Eq. b. 2, ch. 5, §1,”. a. 3 P. W.20. 7 Vesey, 425. 4 Kent’s 
Com. 307, 3 ed. 2 Vern.644. 1 Atk. 618,619,620. 2 Bro. Ch. 
R. 580. 
Let the judgment be reversed. 





No. 57.—Seasorn B. Warts, plaintiff in error, vs. Josern K. 
Kirsurn, defendant. 


[1.] In an application for a new trial, the omission to file a brief of the testi- 
mony in the case, cannot be taken advantage of in this Court, unless it was 
made an objection to the hearing of the motion, in the Court below. 

[2.] Only so much of the record of the proceedings in the Court below, need 
be filed in this Court, as is necessary to a proper hearing and determination 
of the cause. 


Defendant in error joined issue, with a protestation in this 
case, and moved to dismiss the writ of error. 
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One of the errors assigned, was the refusal of the Court below 
to grant a new trial; another was the admission of a bill of sale 
in evidence, by proving the hand writing of the party making it. 
To the bill of exceptions was attached, what purported to be a 
brief of the evidence, which was referred to by the bill of excep- 
tions, but was not certified by the Judge. It did not contain a 
copy of the bill of sale. The motion to dismiss, was, 

1st. No brief of the testimony was submitted, with the rule 
nisi, for new trial in the Court below, as required by law and the 
rules of Court. 

2d. Because no such brief of the testimony is embodied in the 
bill of exceptions, as required by the rule of this Court. 

3d. Because all of the testimony is not attached, necessary to a 
decision of the cause by this Court. 


By the Court—Lumrxin, J. delivering the opinion. 


[1.] The rule of the Superior Courts, requiring a brief of the tes- 
timony in the cause, to be filed by the party applying for a new 
trial, under the revision and approval of the Court, was made to 
protect the rights of the parties to such rule. But no objection 
was taken in the Court below, to the application for a new trial, 
for want of compliance with this rule. We are bound to pre- 
sume, therefore, either that the rule was complied with, or else, 
that its provisions were waived by the defendant in error. He 
now objects, however, that no such brief comes up with the bill 
of exceptions ; none such is required, in order to a hearing of 
the cause before this Court. We require, it is true, that a brief 
of the oral and a copy of the written evidence, adduced in the 
Court below, shall be embodied in the bill of exceptions; and 
that has been done. 

In the case of Grady vs. Hightower, (1 Kelly, 252,) the objec- 
tion was taken to the hearing of the motion for a new trial, be- 
cause there was no brief of the testimony filed when the applica- 
tion was made; and the exception being overruled by the Court, 
it brought up the question directly for review. But here, no such 
point was made on the motion for a new trial in the Court be- 
low ; of course, it cannot be raised here now. 

[2.] We will dispose of the other two grounds together, viz: 
that all the testimony is not attached, necessary to a proper decis- 
ion of the cause by this Court; and especially, that no copy of 
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the bill of sale, from Turrentine to Watts, accompanies the 
‘ record. 
‘ This Court will hear no cause, until a complete record shall be 
filed, containing within itself, without references, aliunde, all the 
4 papers, exhibits, depositions, and other proceedings, which are 
3 necessary to a proper determination in this Court. We do not 
Fi perceive that any material matter or thing is wanting. The time 
and place of the execution of the bill of sale, together with the 
consideration, are testified to. It is not indispensable, therefore, 
that the original, or a copy, should be before us. 
Let the cause be argued on the merits. 



















No. 57.—Seasorn B. Warts, plaintiff in error, vs, Joseru R. 
Kixsurn, defendant. 


[1.] If there be an attesting witness to an instrument, his evidence of its exe- 
cution is the best, and must be produced, if in the power of the party. 

[2.] If the witness is dead, or blind, or insane, or infamous, or has become in- 
terested, since the execution of the paper, or is beyond the process of the 
Court, or is not to be found, after diligent search, the course is, to prove his 
hand writing. 






[3.] Butif the subscribing witness merely makes his mark, proof of the hand- 
writing of the party executing the instrument, may be adduced. 





[4.] When a judgment lien has attached on personal property, which is re- 
moved by the defendant in execution, to another State, and sold, it may be 
levied on and sold under execution, if brought back again to this State. 






[5.] If an insolvent debtor, pending suit, rans personal property to another 
State, for the purpose of defeating his creditor, and there sells it toone who 
has full knowledge of the fraudulent purpose for which it has been re- 
moved, the contract wil] be declared void by the Courts of this State, in a 

contest between the vendee and creditor. 




















Levy and Claim, in Merriwether Superior Court. Tried Feb- 
ruary Term, 1849, before Judge Hin. 


Daniel Turrentine being in failing circumstances, either pend- 
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ing the suit, or after judgment against him, in favor of Joseph 
R. Kilburn, in Merriwether Superior Court, clandestinely re- 
moved his property, consisting of negroes, to the State of Ala- 
bama, where he sold them to Seaborn B. Watts, who purchased 
with a full knowledge of the facts stated, and the fraudulent in- 
tention of Turrentine to avoid the payment of his debts. Watts 
subsequently brought three of the negroes back to the State of 
Georgia; Kilburn caused his execution to be levied, and Watts 
interposed his claim. . 

On the trial at February Term, 1849, the above facts were in 
evidence before the Jury. There was also some evidence, to 
prove that Watts and Turrentine had rescinded their trade, and 
Watts had delivered up two of the negroes, (not those levied on,) 
and also the bill of sale. 

The plaintiff in f. fa. offered in evidence the bill of sale, which 
was attested by a witness residing in the State of Mississippi, 
who subscribed his name by making his mark. The plaintiff 
proved the hand writing of the maker. Counsel for claimant ob- 
jected to the paper, on the ground that this was not the best evi- 
dence. The Court overruled the objection, and claimant ex- 
cepted. 

The Court charged the Jury, that if the claimant, living in Al- 
abama, for a valuable consideration, purchased of the defendant 
in execution, who was in failing circumstances, negroes? which 
had been run off from Georgia, pending suit, or after judgment, 
to defraud creditors; and if the claimant knew that the negroes 
were carried off with the view and for the purpose of avoiding 
the payment of his debts, the sale was void, as to such creditors ; 
and if brought into this State by the purchaser, and placed within 
the reach of the lien of the judgment obtained, or to be recovered, 
there being no evidence of what the law of Alabama is upon thesub- 
ject, it is presumed to be the same as in Georgia, and such property 
would be subject to such lien. The Court farther charged, that 
if there was an after agreement between the parties, to rescind 
the contract and deliver up all the negroes, and there wasa part 
execution thereof, by delivery of two of them, the failure to de- 
liver the other three, vested the title to them in the defendant in 

Ji. fa. sufficient to sustain an action of trover, or make them liable 
for defendant’s debts. 
To all of which charge of the Court, claimant, by his counsel, 
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excepted ; and upon these several exceptions, error has been as- 


signed. 





W. T. Coxeurrt, represented by B. H. Hut, for plaintiff in 


error, 





O. Warner, for defendant. 
By the Court—Lumrkin, J. delivering the opinion. 


[1.] The first error complained of in this case is, that the Court 
permitted a bill of sale to personal property to be read in evi- 
dence to the Jury, by proving the hand writing of the party ma- 
king it, without proof that the subscribing witness could not be 
produced, or his hand writing established; this being held un- 
necessary, as the witness made his mark, and resided, at the time 
of the trial, in the State of Mississippi. 

The general rule on this subject is, that if there be an attesting 
witness to an instrument, his evidence is the best, and must be 
adduced, if in the power of the party. 

[2.] But if the witness be dead, or blind, or insane, or infa- 
mous, or interested since the execution of the paper, or beyond 
the process or jurisdiction of the Court, or not to be found, after 
diligent search and inquiry, the course is, to prove his hand wri- 
ting. Distinguished Jurists have thought, that proof of the hand- 
writing of the party executing the instrument, is better evidence 
of the execution, than proof of the hand writing of the attesting 
witness. 3 Binn. 192. 2 Johns. 451. 11 Mass. 309. Hith- 
erto, however, a technical and artificial rule has prevailed over 
right reason, in relation to this subject. 

|3.] But in the case under consideration, there was no hand 
writing. The name ofthe witness is written by another, and he 
makes a cross mark. In this, there is nothing distinctive to fix 
its identity. Who can know it? Upon this point then, we think 
the Court was right in treating such a signature as a nullity, and 
allowing the hand writing of the party to be proved. His ad- 
mission that he executed the paper, would have answered the 
same purpose. 

[4.] The next objection is, that the Court charged the Jury, 
that if property was removed to another State, and sold by an 
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insolvent debtor, for the purpose of defeating his creditor, either 
pending suit or after the judgment lien had attached thereon, 
and was there bought, with the full knowledge of this fraudu- 
lent intent, and brought back to Georgia by the purchaser. and 
levied on, that the property was subject to the execution. 

That it would be liable under these circumstances, provided 
the judgment lien had already attached, we apprehend there 
can be but little doubt. A judicial sale in another State, might, 
perhaps, divest the lien, and protect the title of the purchaser. 
This, however, would depend upon a different principle, alto- 
gether, from that of a voluntary conveyance. Upon this branch 
of the proposition then, we hold that there is no rule of comity 
or international law, that would defeat or impair the rights of a 
judgment creditor thus situated. That his lien would be suspen- 
ded only, while the property remained abroad, and that it would 
revive whenever it was brought back again; the preference and 
priority of the parties being settled and determined by the law of 
the domicil of the debtor. 

“The law of the place where the contract is made,” said Chief 
Justice Marshall, in delivering the opinion of the Court on an 
important case, “is, generally speaking, the law of the contract ; 
i. e. itis the law by which the contract is expounded. But the 
right of priority forms no part of the contract; it is extrinsic, or 
rather, a personal privilege, dependent on the law of the place 
where the property lies, and where the Court sits which is to 
decide the cause.” Harrison vs. Sterry, 5 Cranch, 289, 278. 
See also, 12 Wheat. 361, 362. 

“If,” says Huberus, “ the law of another country is in conflict 
with that of our own State, we should, in such a case, rather ob- 
serve our own law, than the foreign law.” Liber 1, tit. 3, §11. 

Lord Ellenborough has laid down a similar doctrine. “ We 
always import,” says he, “ together with their persons, the exist- 
ing relations of foreigners, as between themselves, according to 
the laws of their own country, except, indeed, where those laws 
clash with the rights of our own subjects here; and one or other 
of the laws must necessarily give way; in which case, our own is 
entitled to the preference. Potter vs. Brown, 5 East, 124, 130. 

Chancellar Kent maintains the same rule in his Commentaries. 
That where the lex contractus and the lez fori, as to conflicting 
rights acquired in each, come in direct collision, the comity of 
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nations must yield to the positive law of the land. In tali con- 
Jlictu magis est, ut jus nostrum quam jus alienum servemus. 
4 Kent’s Com. Lecture 39. 

Whether a judgment lien, before or after levy, could be en- 
forced against property removed to a foreign jurisdiction, we 
will not undertake to determine. In a country like this, com- 
posed, itis true, of different States, but all united under one go- 
vernment, and constituting a national confederacy, and especially, 
with a population so migratory as ours, the comity of States 
should be carried to its utmost limits. It may well be doubted, 
whether that clause in the Constitution of the United States, 
which requires full faith and credit to be given in each State, to 
the judicial proceedings of any other State, and which gives to 
Congress the power to prescribe the effect thereof, has received 
that liberal and beneficent interpretation intended by its authors. 
Why may not the national Legislature declare that a judgment 
lien, in one State, shall have a like effect in every other State, 
and empower the proper Courts in each, to enforce the same 
through their proper officers, by execution or otherwise ; due re- 
gard being had to the rights and interests of third persons ? 

[5.] As to the fraudulent removal and sale of the property 
abroad, before the judgment lien has attached, our opinion is, that 
the judgment below should be affirmed on this point. 

It is argued, that the mere knowledge of Watts, that Turrentine 
had removed his slaves from Georgia to Alabama, to defeat Kil- 
burn, his creditor, would not vitiate his purchase of the property. 
It is contended that the illegal act, on the part of Turrentine, was 
complete, by the removal of his property out of this State ; and 
that the contract between him and Watts was a new matter alto- 
gether, and no part of the original scheme; and consequently, 
not affected by it, although it was known to Watts when he 
bought. 

In the first place, we are not prepared to concede even this 
doctrine ; it strikes us as rather at war with sound sense, as well 
as sound morals. Lord Chief Justice Eyre, in Lightfoot vs. Ter- 
rant, (1 Bos. § Pull. 351,) maintained the contrary of this propo- 
sition, with great cogency. And Mr. Justice Best, in Forbes vs. 
Cochrane, (2 B. & Cres. R. 448, 471,) held that contracts, contra- 
ry to the law of nature or the law of God, against good morals or 
religion, or in fraud of the laws or subjects of another country, 











DECATUR, AUGUST TERM, 1849. 361 
Watts vs. Kilburn. 











should be deemed nullities, whenever affected by such considera- 
tions, notwithstanding they may be valid by the laws of the place 
where they are made. 

But the view we take of this matter is this: Watts, himself, 
participated in the fraudulent act. The fraud consisted not mere- 
ly in the transfer of the slaves beyond our State boundary, for 
then the creditor could have pursued them, and by attachment or 
otherwise, made them subject to his debt. The fraud was not 
consummated until the sale in Alabama; and Watts being a party 
to this transaction, with full knowledge of all the facts, he may be 
considered as conspiring with Turrentine, to defeat Kilburn. A 
conveyance like this would be void, as between our own citizens, 
in our own Courts. We see no reason why it should not be 
equally null, as between the present parties. The most power- 
ful discouragement should be held out against the perpetration 
of such attempts ; otherwise, there will be no security for debts, 
especially in our border counties, if a foreign sale can sanctify the 
fraud, notwithstanding the purchaser not only knew of the frau- 
dulent design, on the part of the contriver and conductor, but 
connected himself with the original scheme, by aiding and abet- 
ting in its execution. Viewing this sale then, as being clearly in 
fraud of the rights of the creditor, it ought not to be protected by 
the Courts ofthe country whose laws it was designed to evade. 

And having come to this conclusion, it is unnecessary to discuss 
the other exception, as to the rescision of the contract. We do 
not think, however, that the objection to the charge of the presi- 
ding Judge, upon this point, was well taken; and shall content 
ourselves, therefore, by simply affirming its judgment. 


VoL. vir. 46 
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No. 58.—Joun Grier, plaintiff in error, vs. Susan McLenpon 
and others, defendants. 


[1.] The Courts of Ordinary in this State, are Courts of limited jurisdiction, and 
the facts necessary to give the Court jurisdiction of the particular subject 
matter, should affirmatively appear upon the face of its judgment and procee- 
dings, when offered as evidence in any other Court. 

[2.] As, where the record of a judgment of the Court of Ordinary of Troup 
County was offered in evidence, to prove the appointment of a guardian of 
a ward, residing in the State of Alabama: Held, that it should, affirmatively, 
appear on the face of the record and proceedings, that either the person of 
the ward was within the County, or that she had property within the limits 
of the County, so as to give the Court jurisdiction to make the appointment; 
and that the want of jurisdiction, either of the person or property of the ward, 
appearing on the face of the record offered in evidence, it was properly re- 
jected. 

[3.] When it appears on the face of the record of a judgment of the Court of 
Ordinary, and proceedings, that the Court had jurisdiction of the particular 
subject matter, such judgment will be conclusive when offered in evidence in 
any other Court, and cannot be attacked collaterally. In order to set aside 
such a judgment, some direct proceeding must be had for that purpose in 
the Court in which the judgment was rendered. 


Ejectment, in Troup Superior Court. Tried before Judge 
Hit, May Term, 1849. 


Susan McLendon brought an action against John Grier for a 
tract of land in Troup County, and on the trial, introduced a grant 
from the State to her. 

The defendant offered in evidence a deed purporting to be from 
Jesse L. Laws, guardian of Susan McLendon, to Adam Harden, 
and “the records of the Court of Ordinary of Troup, te prove 
the appointment of the said Jesse L. Laws, as guardian of the said 
Susan McLendon, of the State of Alabama;”’ which was object- 
ed to by plaintiff, on the ground that “the minor, having been 
proved to be living in the State of Alabama, at the time of the ap- 
pointment of said Laws, as guardian, the Court of Ordinary of 
Troup County had no authority to appoint a guardian for her.” 
The objection was sustained by the Court, and counsel for defen- 
dant excepted. 











DECATUR, AUGUST TERM, 1849; 363 


Grier ve. McLendon and others. 
















The bill of exceptions contained no copy of this order, nor of 
the grant to Susan McLendon. 







W. Doveuerty, for plaintiff in error, cited— 






Story’s Conf. Laws, 843, 864, 865. Morrell vs. Dickey, 1 
John. Ch. R. 152. 4 Cow. 529, note: 1 Bl. Com. 460, ’2. 2 
Kent, 182. 










O. Warner and B. H. Hix1, for defendant, cited— 








6 Iredell,14. Jones vs. Mason, N. C. Rep. 125. 4 John. R. 292. 
9 Wheat. 541. 4 Burr, 2244. 11 Mass. 508. Tift vs. Griffin, 
5 Ga. Rep. 186. 1 Bailey, 242. 














By the Court-—W Arner, J. delivering the opinion. 


[1.] The only ground of error assigned to the judgment of the 
Court below is, the rejection of the record of the Court of Ordina- 
ry of Troup County, offered in evidence, to prove the appoint- 
ment of Jesse L. Laws, as guardian of Susan McLendon, of the 
State of Alabama. The record of the Court of Ordinary, offered 
in evidence, unfortunately has not been sent up as a part of the 
transcript, or been incorporated into the bill of exceptions. We 
must necessarily be governed by the certificate of the presiding 
Judge, for the facts apparent on the face of that record, so offered 
in evidence. The bill of exceptions states, that the defendant of- 
fered in evidence, the records of the Court of Ordinary of Troup 
County, to prove the appointment of Jesse L. Laws, as guardian 
of Susan McLendon, of the State of Alabama, which was objected 
to by the plaintiffs counsel, on the ground that the said Susan Mc- 
Lendon, the minor, had been proved to have been living in the 
State of Alabama at the time of the appointment of said guardian, 
and that the Court of Ordinary of Troup County, Georgia, had no 
power to appoint a guardian for her; which objection was sustain- 
ed by the Court, and the defendanit éxcepted. The Courts of Or- 
dinary in this State, are Courts of limited jurisdiction. 

[2.] In order to have given the Court of Ordinary of Troup 
County jurisdiction to appoint a guardian for Susan McLendon, 
she must either have been within the limits of the County, at the 
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time of the appointment, or had property within the limits of the 
County. If she resided in the State of Alabama, at the time of 
the appointment of the guardian for her by the Court of Ordinary 
of Troup, and had xo property situate within the limits of the 
County, then the Court had no jurisdiction either to appoint a 
gaardian for her person or for her property. Although she may 
have resided in Alabama at the time of the appointment of the 
guardian, yet, if she had property in the County of Troup, the 
Court of Ordinary of that County had jurisdiction to appoint a 
guardian to manage and control such property. We mean to say, 
that in order to give the Court of Ordinary of Troup County 
power and authority to appoint a guardian for a ward, that Court 
must either have the person of the ward, or the property of the 
ward, within its jurisdiction, at the time of the appointment. So 
far as we can discover from the bill of exceptions, it did not af- 
Jirmatively appear on the face of the record offered in evidence, 
that the Court of Ordinary of Troup had jurisdiction of either 
the person or property of the ward, at the time of the appoint- 
ment of the guardian; but so far as we are informed in relation 
to that matter, the ward resided in the State of Alabama at the 
time the appointment was made by the Court, and the record is 
entirely silent as to the ward having any property in the County 
at that time. The record offered in evidence being the judgment 
of a Court of limited jurisdiction, the facts necessary to give the 
Court jurisdiction, should affirmatively appear on the face of the 
proceedings. Powers vs. The People, 4 John. Rep.291. Walker 
vs. Turner, 9 Wheat. Rep. 541. Trevor vs. Wall, 1 Term Rep. 
151. 

In Walker vs. Turner, the Court held, that where the juris- 
diction of a Magistrate was special, and limited by Statute, it was 
essential to the validity of his judgment, and the proceedings un- 
der it, when offered as evidence in another Court, that the record 
so offered should show that the Magistrate acted upon a case which 
the law submitted to his jurisdiction. The rule as to jurisdiction 
is, that nothing shall be intended to be out of the jurisdiction of 
a Superior Court of general jurisdiction, but that which specially 
appears to be so; and on the contrary, nothing shall be intended 
to be within the jurisdiction of an Inferior Court of limited juris- 
diction, but that which is so expressly alleged. Peacock vs. Bell & 
Kendall, 1 Saunders’ Rep. 74. 














DECATUR, AUGUST TERM, 1849. 365 


Grier vs. McLendon and others. 








[3.] If it had appeared on the face of the record from the Court 

of Ordinary of Troup, offered in evidence, that Jesse L. Laws 
was appointed the guardian of Susan McLendon, of that County, 
or if it had appeared that Susan McLendon, the ward, resided in 
the State of Alabama, but had property in the County of Troup, 
and that Laws was appointed the guardian of such property, 
then the judgment of the Court of Ordinary of Troup would 
have been conclusive of that fact, when offered in any other Court, 
and could not, in such other Court, be attacked, collaterally, when 
the jurisdiction of the Court appeared on the face of the pro- 
ceedings. In order to set aside such a judgment, some direct 
proceeding must be had for that purpose in the Court in which 
the judgment was rendered. Where, however, the facts neces- 
sary to give the Court of Ordinary of Troup County jurisdiction, 
either of the person of the ward, or of her property; did not ap- 
pear on the face of the proceedings offered in evidence, according 
to the record before us, the same was properly rejected by the 
Court below. 

In Thompson vs. Tomlie, (2 Peters’ Rep. 157,) the Court held it 
to be a well settled rule of law in such cases, that when the pro- 
ceedings are collaterally drawn in question, and it appears on the 
face of them that the subject matter was within the jurisdiction of 
the Court, they are voidable only—the errors and irregularities 
of any suit, are to be corrected by some direct proceeding, either 
before the same Court to set them aside, or in an appellate Court. 
{t was also held, that if there is a total want, of jurisdiction, the 
proceedings are void and a mere nullity, and may be rejected 
when collaterally drawn in question. 


Let the judgment of the Court below be affirmed. 
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No. 59.—Witiiam L. Monrticvue, plaintiff in error, vs. Jos 
Leatr, defendant. ° 





[1.] It is not necessary that a party plaintiff, in his affidavit to hold to bail, 
should set forth or describe the cause of his action, or the character of his 
debt. 


Assumpsit and bail, in Bibb Superior Court. Decided by 
Judge Fioyp, July Term, 1849. 













A motion was made in the Court below to dismiss the bail pro- 
cess in this case, on the ground that the affidavit of plaintiff did 
not describe or set forth the cause of action, or character of the 
debt on which defendant was held to bail. 

The Court overruled the motion, and defendant excepted. 


AnpeErson, for plaintiff in error, cited— 








1 Sellon’s Pr. 105, ’8,’9. 1 Tidd, 183, ’4. 1 Chit. Pl. 285. 


Powers, represented by Coss, for defendant. 


By the Court—Nisset, J. delivering the opinion. 


[1.] The exception in this case is to the decision of the Court, 
on a motion to dismiss bail process. The ground of the motion 
was, that the bail affidavit does not describe or set forth the cause 
of action or character of the debt. The Court below held, that 
it was not necessary for plaintiff, in his affidavit, so to describe or 
set it forth, and we find no sufficient reason for reversing the 
decision. Our Act must be held as superseding the English 
Statute of 12 Geo. J. and as dispensing with the practice which 
grew up under that Actin their Courts. There is no reason 
here for setting forth fully the debt, or cause of action, in the affi- 
davit to hold to bail, since that is required to be done in the dec- 
aii laration, by Statute. The defendant is fully notified by the dec- 
laration, a copy of which is served upon him, of the character of 
the claim which the plaintiff sets up agamst him. If the plaintiff 
swears falsely, he is as much amenable to the penal visitation of 
the law, as he would be if he were required to set forth the cause 
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of his action. The party here swears to the amount claimed, 
and that he apprehends the loss of the debt, or some part thereof, 
unless the defendant is held to bail. That is what the Statute re- 
quires—no more and no less—and is, we think, sufficient. Prince, 
422. 

Let the judgment be affirmed. 








No. 60.—Warren W. Marsuatt, plaintiff in error, vs. SpeNcER 
Ruivey, defendant. 










[1.] To entitle a party to the answers of his adversary, under the Act of 1847, 
itis only necessary to show that they will be material evidence in the cause ; 
he need not state that they are indispensable. 

[2.] The application for the answers of the adverse party, must be based 
upon the affidavit of the person applying, or some showing equivalent there- 
to, which must be recited in the order of the Court, or appear of record. 






[3.] No person can be compelled to answer interrogatories, which would 
subject him to a penalty or forfeiture or punishment for crime, or have a ten- 
dency thereto. 

[4.] If a party submits to answer illegal questions, under protest, he waives no 

right, but may insist on his objections at the hearing; nor can the contents 

of incompetent testimony, extorted by authority of law, be proven by third 
persons, who have seenand read it. 












Assumpsit, in Bibb Superior Court. Tried before Judge Fioyp, 
July Term, 1849. 

The plaintiff in error brought suit against the defendant, on a 
promissory note for $150, to which special defence was made that 
the note was given for services rendered by plaintiff as a practi- 
tioner of medicine; that he never was licensed by the Board of 
Physicians, established by the Statute of the State, and was, there- 
fore, not entitled to sue for and recover compensation for such 










services. 
Pending the trial at July Term, 1849, defendant having previ- ; 
ously filed interrogatories for the plaintitf, under the Act of Dec. 
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17, 1847,* “ compelling discoveries at Common Law,” demanded 
the answers of the plaintiff to be filed in office. Plaintiff object- 
ed, on the ground that he had various grounds of demurrer to the 
interrogatories and the testimony thus sought, and if filed, the con- 
tents of the answers would be proven, though the demurrer was 
sustained. The Court ordered the answers to be filed, and de- 
fendant excepted. 

The following were the interrogatories filed: 

“GeoraiA, Biss County : 

“ Interrogatories to be submitted to the plaintiff, under the 
Statute in such cases made and provided, his testimony being 
material to the defendant in the case. 

“Int. 1, inquired as to the consideration of the note. 

“Int. 2, Are you a regular licensed physician of any Medical 
Board in the State of Georgia? If not, under what authority do 
you charge fees as a physician ? 

“Tnt. 3. (Immaterial.)” 

On these interrogatories the Court granted an order requiring 
the plaintiff to answer. 

The answers to these interrogatories being offered by the de- 
fendant in evidence, plaintiff objected— 

1st. Because the interrogatories are not in conformity with the 
Statute, in not stating that the discovery sought is indispensable to 


* An Act to authorize parties to compel discoveries at Common Law. 

“* Be it enacted, §-c. That any party plaintiff or defendant in any action at 
Common Law, pending in any Superior or Inferior Court of this State, wish- 
ing a discovery from the adverse party, to be used in evidence at the trial of 
such action, may file written interrogatories to such party, and call upon him 
to answer the same in solemn form, on oath or affirmation; and if upon such 
interrogatories being filed, it shall appear to the Court, by the oath of the 
party filing the same, or otherwise, that answers to such interrogatories will 
be material evidence in the cause, and that the interrogatories themselves are 
pertinent, and such as the adverse party would be bound to answer upon a 
bill of discovery in a Court of Chancery, the Court shall allow such interro- 
gatories, and shall make an order requiring the adverse party to answer the 
same in writing, and in solemn form, on his oath or affirmation ; and the an- 
swer to such interrogatories, being so given and filed, shall be evidence at the 
trial of the cause, in the same manner, and to the same purpose and extent, 
and upon the same condition in all respects as if the same had been procured 
upon a bill in Chancery for discovery, but no farther or otherwise.” 

(The remainder of the Act provided for the failure or refusal of the party 
to answer.) 
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defendant's defence, and because no affidavit is filed by the defen- 
dant, as required by the Statute. 

2d. Because an answer by the plaintiff, acknowledging that he 
had no license, would, under the Statute, subject him to a prose- 
cution for a misdemeanor, or any acknowledgment which might 
be used as a link in a chain of evidence on such a prosecution. 

The Court overruled the first objection, and sustained the sec- 
ond, so far as related to plaintiff’s license as a physician, and no 
farther, remarking, that the Court might have sustained the sec- 
ond objection in toto, but that it would do the plaintiff no good, as 
the answers had been filed, and the defendant’s attorney having 
seen them, would be allowed to prove their contents. 

To which decisions defendant excepted— 

ist. To the overruling the first objection. 

2d. To the overruling a portion of the second. 

2d. To the holding that any person who had seen the answers, 
might prove their contents after the answers themselves were 
ruled out on deiuurrer. 


ANDERSON, for plaintiff in error, cited— 


3 John. Ch. R. 45. 1 John. 543. 4 16.509. 2 Paige, 601. 


Srusss, represented by Catuoun, for defendant. 
By the Court——Lumpxin, J. delivering the opinion. 


The taking of the testimony of the plaintiff in this case, was 
under the Act of 1847, “to authorize parties to compel discove- 
ries at Common Law.” It requires that the interrogatories be 
filed, and then it must be made to appear to the Court where the 
cause is pending, by the oath of the party filing the same, or other- 
wise, that the answers thereto will be material evidence in the 
suit, and that the questions propounded are pertinent, and such 
as the adverse party would be bound to answer upon a bill of dis- 
covery in a Court of Chancery. 

[1.] It may be questioned whether the Legislature intended to 
authorize an appeal to the conscience of his adversary, where the 
aliunde testimony was sufficient, and in the power of the party. 
The Statute, however, simply requires that the discovery sought 

VoL. vil. 47 
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shall be material, and not, in the ageny of the exception, that 
it should be indispensable. 

[2.] That the order toanswer should be based upon the affidavit 
of the applicant, or some showing equivalent to this, is manifest. 
Here, the order does not. purport to be founded upon any such 
evidence, nor does any such accompany the record. We hold, 
therefore, that the exception, upon this point, was well taken. 

[3.] We think, too, that the Court erred in ruling that the an- 
swers of the plaintiff might be read as to the consideration of the 
note sued on. The Act of 1825, subsequently repealed, but re- 
vived in 1839, forbids any person to practise physic or surgery, 
or any of thebranches thereof, or in any case to prescribe for the 
cure of diseases, for fee or reward, unless licensed to do so; and 
for the first violation of the law, a fine not exceeding $500 is im- 
posed, and for the second offence, imprisonment not exceeding 
the term of two months. Cobb’s Analysis, 602. And it is far- 
ther enacted, that on the trial of all indictments under the Act, it 
shall be incumbent on the defendant to show that he has been 
licensed, to exempt him from punishment. Id. To compel the 
defendant, therefore, to testify that the note which was the subject 
matter of the action, was given to him as a fee for services ren- 
dered in curing a cancer upon the wife of Riley, would be to fur- 
nish all the testimony needed to convict him under the Statute ; 
the presumption being, according to its provisions, that he had no 
license. 

The maxim of the Common Law, xemo tenetur seipsum prodere, 
that no man is bound to accuse himself of any crime, or to fur- 
nish any evidence to convict himself of any crime, is founded in 
great principles of constitutional right, and was not only settled 
in early times in England, but was brought by our ancestors to 
America, asa part of their birthright. ‘ This,” says Mr. Cooper, 
“is a maxim of the law, founded upon the principles of British 
freedom, and may be considered as one of our constitutional 
rights and privileges. It has been encroached upon in arbitrary 
reigns, and particularly while the Court of Star Chamber was in 
existence, of which the process and pleading were the same as in 
Chancery, but extended even to criminal informations, to which 
the party accused was obliged to answer on oath. This drew it 
into the greatest odium, and was the principal cause of its downfall. 
The Court of Chancery, however, has never compelled a party to 
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criminate himself, and the fate of the Court of Star Chamber has, 
perhaps, made it still more strict in the observance of this rule of 
pleading. And it is so fundamental a rule, that Equity, which in- 
terferes in almost every other case, to prevent the application of the 
general law from working injustice, will not interfere against this 
rule.” Eq. Pl. 203. 

It-was the great boast of Lord Hardwick, says Judge Story, 
that the general rule, established with great justice and tenderness 
in the law of England, is fully recognized and acted on in Courts 
of Equity, that no person shall be obliged to discover what may 
tend to subject him to a penalty or punishment, or to that which 
is in the nature of a penalty or punishment. Harrison vs. South- 
cote, 2 Ves. 394. 

In Williams vs. Hannington, (3 Bro. C. C. 35,) the Lord Chan- 
cellor held, not only that answers would not be required, which 
would subject a party to.a penalty or forfeiture or punishment for 
crime, or which would tend thereto; but that the defendant need 
not plead or demur to the bill, but upon exceptions to the an- 
swer he might insist he was not liable. See, also, as to the right 
of the party to object to discovery in a matter tending to crimi- 
nate him, or expose him to penalties, &c. Glynn vs. Houston, 1 
Keen, 329. United States vs, Twenty-eight Packages, Gilpin, 306. 
Bishop of London vs. Fytche, 1 Bro. C. C. 97, and note. Wigram 
on Discovery, Prop. 2,1 Amer. Ed. 82, et seg. 2 Stor. Eq. Jur. 
ch. 42, §1494, and note, and numerous cases there cited. 

By reference to the Act of 1847, it will be perceived that the 
answers to the interrogatories required to be given, are “to the 
same purpose and extent, and upon the same condition, in ail re- 
spects, as if the same had been procured upon a bill in Chancery 
for discovery, but no farther or otherwise.” 

[4.] Nor is it any proper justification, in the opinion of this 
Court, to compel the party to make discovery which would inev- 
itably tend to criminate him, that the answers had already been 
taken and filed, and that the contents might be proven by the at- 
torney of the opposite party, or any one else who had read them. 
The party called on to answer, under this Act, may refuse to do 
so, and risk the consequences, or else he may answer under pro- 
test as to the legality of the testimony, and insist upon his objec- 
tions on the trial. By pursuing the latter course, as was done in 
the present case, he waives no legal right; and should his objec- 
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tions be sustained, the evidence thus extorted will be rejected at 
the hearing. Nor will it be competent to allow its contents to be 
proven by others. It would be oppressive in the extreme, to ex- 
tort illegal evidence, upon an ex parte application and under men- 
ace of attachment; or, if he be the defendant in the action, under 
the penalty of having his plea set aside and judgment given against 
him by default; or, if the plaintiff, his suit dismissed with cost ; 
and yet on the trial to permit him to be prejudiced for having 
obeyed the mandate of the Judge ordering him to answer. A 
practice like this cannot be warranted by the Statute, and is con- 
trary, as we have seen from the case in Brown’s Reports, to analo- 
gous proceedings in Equity. 

It is argued, that the exemption of the witness is a personal 
privilege, and cannot be claimed for him by his counsel; but 
Marshall protested, in person, against answering the interrogato- 
ries, and this is a sufficient reply to the suggestion, even if it were 
well founded in law. 

It is farther insisted, that if the prosecution to which the party 
is exposed, is barred by lapse of time, that the privilege ceases and 
he is bound to answer ; and the record shows, that more than ten 
years had elapsed from the date of the note which was taken as 
a fee, to the order requiring the plaintiff to answer; and it is ad- 
mitted that two years is the statutory bar for a misdemeanor like 
this. . 

We recognize this principle. In Williams vs. Farrington, al- 
ready cited, it was held, that inasmuch as the time for suing the 
penalty had expired at the time of the answer being put in, the 
defendant was liable to answer. See, also, Corp. Trin. House, vs. 
Burge, 2 Sim. 411. Davis vs. Reid, 5 Sim. 443. Stor. Eq. Pi. 
ch.11, §598. But no such question as this has heen made and ad- 
judicated in the Court below. The proof was allowed for the 
reason, that the answers being filed, their contents might be testi- 
fied to by the attorney of the opposite party, or any one else who 
had seen and read them, and that consequently a decision excus- 
ing the party from being examined, would do him no good. 

But there is another and perhaps a more satisfactory answer to 
this position, which is this: The Statute of Limitations in criminal 
cases in Georgia, does not run in favor of an offender who ab- 
sconds from the State, or so conceals himself that he cannot be 
arrested. Prince, 663. Nor does it extend to cases where the 
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offender is unknown. Pamp. Law-of 1838, p. 166. And while 
it would be dangerous to assume that this particular case, or any 
other, did not fall within these exceptions, it would be inconven- 
ient, if not totally impracticable, to go into these collateral issues 
upon a question as to the competency or admissibility of testimo- 
ny. We cannot do otherwise, therefore, than send the case back 
for another trial. 

Let the judgment be reversed and the cause remanded. 











No. 61.—Etisua Reese, plaintiff in error, vs. Tue Strate or 
GeoraiA, defendant, 










[1.] Where a defendant whois indicted for a murder, made a motion to continue 
his cause, on the ground of the absence of two material witnesses, who had 
been subpeenaed, it is no error for the Court to postpone the trial, and tocom- ° 
pel the attendance of the witnesses by the process of the Court, to besworn 
in behalf of the defendant on his trial. If the defendant has the benefit of 
the testimony of the absent witnesses, on his trial, it is all that he can reason- 
ably require, and a continuance for that cause would be unnecessary. 








[2.] Where a defendant, who was indicted for murder, moved the Court to 
continue his cause, on the ground that there was great excitement, and pre- 
judice against himin the public mind of the County, so that he could not 
have a fair trial; and to support his own affidavit, as to the public excite- 
ment in the County, introduced two witnesses, who contradicted the defend- 
ant’s statement as to such public excitement: Held, that it was no error in 
the Court to refuse a continuance upon that ground, from the evidence fur- 
nished by the defendant himself. 

{3.] On the trial of a defendant indicted for murder, itis competent to give in 

evidence all that was done by the defendant, at the time of the killing, and 

which constitutes a part of the entire transaction. 
















Indictment for Murder, in Bibb Superior Court. Before 
Judge Fioyp, July Term, 1849. 





On the ninth day of July, 1849, Elisha Reese was placed on 
his trial, for the murder of Ellen Pratt, alleged to have been 
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committed on the 16th May, 1849. The defendant moved for a 
continuance, 

1st. For the absence of two witnesses, regularly subpeenaed, re- 
siding in Cass County, material to prove defendant’s good char- 
acter. 

2d. Because he could not safely go to trial, on account of the 
public excitement against him, from the transaction being recent, 
and of an unusual character, giving rise to exaggerated reports, 
tending to inflame the public mind; and sufficient time not 
having elapsed to allay such excitement, and to correct the 
strong prejudices produced by it. 

The Court refused the continuance, but granted an attachment 
against the witnesses, and defendant excepted. 

On the 13th day of July, during the same term of the Court, 
the witnesses for defendant being in Court, the defendant again 
moved to continue the cause on the 2nd ground stated in the first 
motion. The Judge certified that there was no evidence to sus- 
tain this motion, the witnesses introduced by the defendant swear- 
ing that the excitement had subsided after the first day. The 
motion was overruled and defendant excepted. 

It appeared from the evidence that the prisoner, on the day of 
the homicide, went to the house of Mr. Gurganus, the father of 
deceased—an old man, 80 or 90 years of age—with whom de- 
ceased lived. Reese stopped at the gate, and asked Mrs. Pratt 
“ what she told that lie for?” She replied, she “ had told none.” 
He opened the gate, and the old man went out to meet him with 
conciliatory words. Reese knocked the father down with his 
gun, inflicting a severe wound ; whereupon, Mrs. Pratt ran out 
to her father’s relief, when Reese placed the gun within a few 
feet of her neck, and shot her dead. 

Counsel for defendant moved the Court to reject the testimo- 
ny, so far as it referred to the injury inflicted on Mr. Gurganus, 
because it was no part of the “es geste,” and was a distinct 
offence of itself, and was calculated to prejudice the Jury against 
the prisoner. 

The Court overruled the motion, and defendant excepted. 

On these several exceptions, error was assigned. 


ANDERSON, for plaintiff in error, cited— 
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Sol. General McCune, represented by Coss, for defendant. 
By the Court-—W arner, J, delivering the opinion. 


There are two grounds of error assigned upon the record, to 
the decision of the Court below : 

1st. That the Court refused a continuance to the defendant, of 
his cause, upon the showing made by him. 

2d. Because the Court admitted testimony, as to the injury 
done to the father of the deceased, by the defendant, at the time 
of the alleged homicide. 

{1.] It appears from the record, that the defendant made a 
motion for the continuance of his cause, on the ground of the ab- 
sence of two material witnesses, who had been subpeenaed, and were 
not in attendance, residing in a distant County. The Court post- 
poned the trial, and ordered process to issue to compel the at- 
tendance of the witnesses, for the benefit of the defendant. The 
witnesses were brought into Court, and were sworn on the trial, 
in behalf of the defendant. The trial was postponed, and the de- 
fendant had the benefit of the compulsory process of the Court, 
to compel the attendance of his absent witnesses, and had the 
benefit of their testimony in his behalf, on his trial. The cause 
was continued by the Court, so as to enable the defendant to have 
the benefit of the testimony of his absent witnesses; and that 
was all which he could reasonably require, under the law. 

[2.] When the absent witnesses were brought into Court, the 
defendant moved the Court tu continue his cause, upon the ground 
that he could not go safely to trial, on account of the public ex- 
citement against him in the body of the County; that the alleged 
offence had been recently committed, and exaggerated reports 
had gone forth, tending to influence and increase such excite- 
ment; and that there had not sufficient time elapsed to allay such 
excitement, and to correct the strong prejudices produced by it 
against the defendant. Had the defendant rested his application 
for a continuance of his cause, alone upon his own affidavit, as to 
the excitement and prejudice in the public mind of the County, 
against him, we will not say that his cause ought not to have been 
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continued ; but it appears that the defendant, in order to support 
his own affidavit, as to the excitement in the County, introduced 
two witnesses, both of whom contradicted his statement, as to there 
being any public excitement in the County, against him; so that 
the Court below, from the evidence before it, adduced by the de- 
Jendant, properly overruled the motion for a continuance .upon 
that ground. 

[3.] The evidence relating to the homicide describes one entire 
transaction. The witnesses state what was done by the defend- 
ant, at the time of the killing. The defendant went to the house 
of Gurganus, the father of the deceased, with whom the deceased 
was living, and made use of insulting and abusive language to 
the deceased. Gurganus, the father, went out to the defendant 
at the gate, and said to him, “ What are you coming here inter- 
rupting us for, we interrupt nobody?’ So soon as this remark 
was made, the defendant knocked Gurganus down with his gun; 
whereupon the deceased, who was standing in the piazza, ran 
out to her father, when the defendant raised his gun and shot her 
dead. 

The assault upon Gurganus, by the defendant, was a part of 
the transaction, and shows that he came to the house with an evil 
and hostile intention, against the inmates of that house; and there 
was no error by the Court below, in permitting the witnesses to 
state all that was done by the defendant, at the time of the killing, 
as being connected with, and a part of the entire transaction, either 
exculpatory or as evidence of his innate depravity and malicious 
intention. After a careful examination of this entire record, we 
can find no legal ground to disturb the judgment of the Court be- 
low. 

Let the judgment of the Court below be affirmed. 
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No. 62.—James B. WituiaMs, administrator, &c. of WAsHING- 
TON Wi.tiaMs, claimant and plaintiff in error, rs. Joun Mar- 
TIN, plaintiff in fi. fa. and defendant in error. 










[1.] Upon the trial ofa claim case, where the claimant claims through a judg- 
ment of foreclosure of mortgage, made by the defendant in execution to his 
vendor, the plaintiff in execution may impeach that judgment and mort- 

gage, and prove it fraudulent on the trial. 











Levy and claim, in Houston Superior Court. Motion for a 
new trial. Decided by Judge Ftoyp, May Term, 1849. 












A fi. fa. in favor of John Martin, against Thomas and J. Wil- 
liams, was levied on a tract of land as the property of Thomas 
Williams, which was claimed by the defendant in error. 

The evidence before the Jury on the trial, showed that the 
land had been previously levied on by a large mortgage fi. fa. in 
favor of Shepherd Williams, senior, against Thomas Williams, 
and bought by Shepherd Williams, who was the father of Thomas 
and Washington. No money was paid, but the amount of the 
sale credited on the mortgage fi. fa. Thomas Williams continued 
in possess{@h, from the sale, 1841, until this levy, 1849, by him- 
self, or persons to whom he rented the premises. Neither Shep- 
herd Williams, junior, Washington Williams, in his lifetime, or 
the claimant, had ever been in Houston County, since the sale. 

There was in evidence deeds from the Sheriff to Shepherd 
Williams, senior, and from him to Washington Williams, dated 
in 1842. Also, a receipt from Thomas Williams to Washington 
Williams, as agent of Shepherd Williams, senior, dated January, 
1841, acknowledging the land to be the property of Shepherd 
Williams, senior. 

It was proven that there were suits pending against Thomas 
Williams, atthe date of the mortgage, and also at the date of the 
foreclosure. ’ 

There was a verdict against the claimant, who, by his counsel, 
moved for a new trial— 

“1st. Because the verdict is contrary to evidence and law. 

2d. Because the Court erred in admitting testimony, as to the 
relationspip of Shepherd, Washington and Thomas Williams and 
vot. vir. 48 
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claimant ; and as to the pendency of various suits at and prior to 
the date of the mortgage to Shepherd Williams, and before the 
same was foreclosed, as badges of fraud, without requiring the 
plaintiff in fi. fa. to lay the foundation for the introduction of such 
testimony, by showing that the mortgage was without considera- 
tion. . 
3d. Because the Court erred in admitting evidence to show 
the possession of Thomas Williams, after the sale from Shepherd 
Williams to Washington Williams, in 1842, as a badge of fraud, 
because Washington Williams being a third party, the presump- 
tion of law arising from the possession of the defendant, does not 
apply to him. 

4th. Because the Court erred in charging the Jury, that ‘ after 
all, it depended upon this: that if they believed the transaction 
was fair, they ought to find for the claimant; if not, for the plain- 
tiff in f. fa.’ because it was not competent for the Jury to go 
behind the decree of foreclosure, to inquire into the bona fides of 
the transaction ; and the Court should have charged, that the only 
question was, whether the possession of Thomas Williams, after 
the sale, was satisfactorily explained.” 

The Court overruled the motion on all the grounds taken, and 
claimant excepted. © 


R. K. Hines, for plaintiff in error. 


S. T. Bamey, represented by Coss and Kiuen, for defend- 
‘ant, 


By the Court—Niszet, J. delivering the opinion. 


There is really but one question made in this record, and that 
is this: Was it right in the Circuit Judge, to permit the judgment 
on the foreclosure, under which the claimant claimed to be impeached ? 
If it was, then it was proper to permit the relationship of the 
Williams’ ; the pendency of suits against Thomas Williams, at 
the date of the mortgage and foreclosure ; and the possession of 
the land, after sale, by Thomas Williams, to be proven. The 
facts all go to show fraud. The pendency of the suits, and the 
possession of the defendant in execution, after sale, unexplained, 
are badges of fraud. Relationship is not per se, but is a circum- 
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stance proper to be submitted to the Jury, in connection with 
other things, to show fraud. 

It was insisted in the argument, that the retention of the pos- 
session and other indicia of fraud, if competent to be proven, as 
against the first purchaser, yet were not competent to be proven, 
as against the claimant in this case, inasmuch as he is the grantee 
of the purchaser. If he bought bona fide and for value, and with- 
out any notice of the fraud, this position would be sound; but 
in this case, it is sought to connect him with and to make him par- 
taker of the original fraud. If these things are done, he is no 
more protected than would be his vendor. Nor was it necessary 
to prove a want of consideration for the mortgage, as a founda- 
tion to let in other evidence of fraud. The want of considera- 
tion is not the only evidence of fraud in a sale, to delay and de- 
feat creditors, under the Statute of Elizabeth. Indeed, a consid- 
eration may be paid by the purchaser, and yet the sale be frau- 
dulent. When a case, involving the same facts between these 
parties, was before us at Macon, in February last, this Court 
held, that it was not incumbent, (as the presiding Judge ruled,) 
upon the mortgagee and the claimant under him, to show that he 
had paid a consideration; but on the contrary, that the mortgage 
and the judgment of foreclosure thereon, were prima facte evi- 
dence of a consideration, and it behooved the plaintiff in execu- 
tion, to show a want of consideration. This decision may have 
suggested the idea, that proof of the absence of a consideration, 
was necessary, as a foundation, for any other evidence tending to 
show it (the mortgage) fraudulent. Not so, however, is our de- 
cision to be construed. The question then made, was upon whom 
lay the burden of proof, so far as the consideration was con- 
cerned? And when this Court ruled that it lay upon the plain- 
tiff in fi. fa. we did not intend to say that no evidence of fraud 
could be adduced by him, until he had proven that no considera- 
tion was paid by the mortgagee. If it was competent for the 
Court below to allow the judgment and the mortgage to be at- 
tacked at all on this issue, then, the evidence was all properly ad- 
mitted, to-wit : evidence of relationship, of pending suits, and of 
possession retained by the defendant in execution. Whether the 
possession was explained, and whether the proofs established a 
fraud and connected the claimant’s intestate with that fraud, were 
all questions properly submitted by the Court to the Jury. So, 
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as I before stated, the only question here is, was it competent, 
upon the issues made, to impeach the judgment of foreclosure, 
under which the claimants set up title ? 

It is insisted by the plaintiff in error, that the judgment cannot, 
in this way, be collaterally impeached. Our Claim Laws are pe- 
culiar to our State. Very few of the States have any proceed- 
ings like our claims, only Alabama, so far as I now remember. 
They are in the nature of equitable proceedings. The plaintiff 
in execution asserts, by his levy, the liability of the property to 
pay his judgment. The claimant alleges title, and the issue is, is 
the title of the claimant good against the judgment? He claims 
under a mortgage from the defendant in execution, a judgment of 
foreclosure thereon, and a purchase at Sheriff’s sale, by his vendor, 
who was also the mortgagee. A link in the chain of the claim- 
ant’s title, is the mortgage and judgment. Now, is it proper, in 
a claim case, for the creditor (the plaintiff in execution) to defeat 
the title of the claimant, by attacking the judgment and the mort- 
gage for fraud? In the issue made they come in collision with 
his rights as creditor. He asserts their invalidity under the Stat- 
ute of Elizabeth. The judgment of foreclosure was had before 
a Court of competent jurisdiction—there is no objection to it on 
that score. 

Parties and privies are estopped by ajudgment. This is atrue 
general proposition. In some proceedings im rem, where judg- 
ments of condemnation of forfeited property are rendered, or 
where judgments of seizure are rendered, as in the Exchequer 
or Admiralty, and also in decisions in other Courts, directly upon 
the personal status of the party, such as marriage, divorce, bastar- 
dy, settlement andthe like, the rule is enlarged. These decisions 
are binding and conclusive, not only upon the parties litigating 
in the cause, but upon all others; because, in most cases of this 
kind, every one who can be affected by the judgment, has a right 
to appear and assert his own interests by becoming a party to the 
proceedings; and because, too, of public policy and convenience, 
which require that questions of this kind should not be left doubt- 
ful, but that the domestic and social relations of every member 
of the community, be clearly defined and settled. 1 Greenleaf’s 
Evid. §§523, 525. 4 Peters’ R. 85, 86. 14 Johns. R. 81. 1 
Starkie’s Evid. 27, 28. 

Now, the rule I take to be this, so far as parties and privies are 
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concerned: A judgment of a Court of competent jurisdiction 
cannot be impeached in another Court, collaterally, in an action 
between the same parties, and upon a point once put directly in 
issue and decided. Nor will a Court of Chancery examine into 
the intrinsic merits of a judgment at Law, without the aid of new 
and distinct matter, showing fraud in procuring it, or that it is 
used or retained against conscience. It will not set aside a judg- 
ment at Law for trregularity—that belongs to the Courts of Law. 
In other Courts it stands as conclusive between the parties, until, 
by a case made, it is impeached for fraud or other sufficient 
cause. 3 Johns. Ch. R.275. 4 Ib. 85. 7 Ib. 182. 2 Dow's R. 
526. 1 Phillips’ Evid. 346. 

But it is not so with strangers. They are not concluded by a 
judgment; and, for the best of all reasons, they are not parties to 
it. No man shall be condemned unheard, or prejudiced in his 
rights, without his day in Court. A contrary rule would be sub- 
versive of natural equity and revolting to reason. Hence, I ap- 
prehend it is well settled, that when a judgment in an issue form- 
ed, comes in conflict with the rights or interests of third persons, 
they may aver against it—may impeach it for fraud and prove the 
fraud. This doctrine was settled as early as Fermor’s case, in the 
time of Lord Coke. It was in that case resolved, that a fine 
levied by fraud was not binding, and that such fraudulent estate 
was no estate in law; and it was farther declared, that all acts and 
deeds, as well judicial as extrajudicial, if mixed with fraud, are 
void. By reference to the case it will be seen that these resolu- 
tions do not apply to parties, but to strangers. 3 Coke, 77. Ham- 
mock, Ez’r, vs. W. & J. McBride, 6 Ga. R. 178. The authority 
of this case has been fully recognized, both in England’ and 
America. In some form or other, fraud will annul all judgments 
and all private contracts. Thus, Mr. Story declares, “I know of 
no case where fraud, if established by competent proofs, is not 
sufficient to overthrow any judgment or decree, however solemn 
may be its form and promulgation.” Bradstree et al. vs. Neptune 
Ins. Co. 3 Sumner, 604.. The mode of attack ouly is different. 
Strangers may set aside a judgment by proof, whenever it comes 
in conflict with their just legal rights, for fraud; and the inquiry 
goes beyond the judgment and reaches the contract upon which 
it is founded. 4 Iredell’s Law R..533. 

The plaintiff in execution in this case is a stranger to the judg- 
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ment of foreclosure—he is not concluded by it. The claimant 
introduced it as a link in the chain of his title. It is in antago- 
nism with his rights as creditor. He may resist it, and prove it 
and the mortgage upon which it is founded, fraudulent upon the 
trial. 1 Phil. Evid. 346. 3 McCord’s R. 142. 1 Hill’s S. C. 
R. 262. 15 Johns. R.145. 1 Brevard, 216. 3 Watts & Serg. 
127. 4 1b. 191. 3 Metcalf’s R. 135. 3 Coke, 77. 12 Verm. 
619. 1b. 165. Duchess of Kingston’s Case, 11 St. Tr. 261. 3 
Doug. 313, note. 2 Watts, 180 to 183. 12 Pick. 388 to 394. 2 
Watts, 354. 5 Ham. 547,’8. 11 Mass. 266. 
Let the judgment of the Court below be affirmed. 





